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I.  THE PARTIES AND THE ORIGIN OF THE DISPUTE  

A.  CAS 2007/A/l298  

a)  The Appellant  

l.  Wigan Athletic AFC Limited (the Appellant, hereinafter referred to as 
"Wigan") is a football club with its registered office in United Kingdom. It is a 
member of the English Football Federation, which is affiliated to FIFA.  

b) The Respondent  

2.  Heart of Midlothian PLC (the Respondent, hereinafter referred to as 
"Hearts" or the "Club") is a Scottish football club with its registered office in the 
United Kingdom. It is a member of the Scottish Football Association, which is 
affiliated to FIFA.  

B. CAS 2007/A/1299  

a) The Appellant  

3. Heart of Midlothian PLC (the Appellant, hereinafter referred to as "Hearts" or 
the "Club").  

b) The Respondent 

4. Mr. Andrew Webster (the First Respondent, hereinafter referred to as 
"Andrew Webster" or the "Player") was born on 23 Apri1 1982 and is of English 
nationality. He is a  professional football player currently on loan to the Glasgow 
Rangers, a Scottish football club, after having been transferred from Hearts to 
Wigan. 

5. Wigan Athletic AFC Limited (the Second Respondent, hereinafter referred to 
as  

C. CAS 2007/A/1300 

a) The Appellant 

6. Mr. Andrew Webster (the Appellant, hereinafter referred to as “Andrew 
Webster”) 

b) The Respondent  

7. Heart of Midlothian PLC (the Respondent, hereinafter referred to as "Hearts" 
or the "Club").  

D. The Origin of the Dispute  

8. On 31 March 2001, shortly before the Player's 19th birthday, Hearts and 
Andrew Webster signed an employment contract that was due to expire on 30 
June 2005.  

9. Upon engaging Andrew Webster, Hearts paid a transfer fee of £75,000 to the 
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Scottish football club Arbroath.  

10. On 31 July 2003, two years before the expiration of the initial contract and 
following a renegotiation of its terms, Hearts and Andrew Webster entered into a 
new employment contract, which provided for the Player's employment for a term 
of four years unti1 30 June 2007 (the "employment contract").  

11. While employed by Hearts, Andrew Webster became an important member of 
the first team and enjoyed significant national and international success. He made 
his debut for Scotland in 2003 and went on to gain twenty two international caps 
by the age of 24. Hearts also enjoyed a number of sporting successes during the 
period of his employment.  

12. Consequently, Hearts became interested in retaining the Player for a longer 
period of time.  

13. Thus, in April 2005, more than two years before the end of the employment 
contract, Hearts wrote to the Player's agent, Charles Duddy, offering to extend the 
contract for a further two seasons, on improved terms. However, no agreement 
was reached.  

14. In January 2006, with approximately 18 months to run under the employment 
contract, discussions resumed regarding its re-negotiation. Through his agent, 
Andrew Webster turned down an initial offer from Hearts.  

15.Between January and April 2006, Hearts made several other offers to Andrew 
Webster but none of them were accepted because the terms did not match his 
expectations.  

16. During the same period, Andrew Webster was not selected by Hearts for 
several games. Due to the timing and circumstances of the decisions, he formed 
the impression that this was a tactic designed by Hearts to compel accepting a new 
employment contract.  

17. Matters came to a head between April and May 2006, when the majority 
sheareholder of Hearts, Mr. Vladimir Romanov, made various statements in the 
media to the effect that Andrew Webster’s commitment to the club was uncertain 
and that he would therefore be put on the transfer list. Mr. Romanov was also 
quoted as having declared that 'Unfortunately in football there are agents, but the 
most negative influence is the parents- they shouldn 't interfere in matters".  

18. Upset by these statements, Andrew Webster decided to seek advice from the 
Scottish Professional Footballer's Association ("SPFA").  

19. During a meeting with representatives of SPFA in early May 2006, Andrew 
Webster explained his feelings about the situation. He was advised that if there 
was a complete mutua1 breakdown in trust he had the lega1 right to terminate his 
contract by invoking clause 18 of his employment contract, whereby: "lf the Club 
intentionally fails to fulfil the terms and conditions of this Agreement the Player 
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may, on giving fourteen days' written notice to the Club, terminate this 
Agreement".  

20. In light of the discussions with SPFA: Andrew Webster resolved to terminate 
his contract for just cause. On 4 May 2006, he wrote to Hearts indicating he was 
terminating his contract with 14 days notice. In the letter, Mr Webster explained 
that he believed the club had failed in its duties towards him and that a 
fundamental breakdown in trust justified his action.  

21. Hearts replied by stating it had lodged an appeal with the Scottish Premier 
League Board.  

22. In the light of this development, SPFA further advised Andrew Webster that, 
in addition to the termination for just cause, he could unilaterally terminate his 
contract without cause in accordance with article 17 of the FIFA Regulations for 
the Status and Transfer of Players (the "FIFA Status Regulations"), since his 
termination would occure outside a Protected Period of three years commencing 
from the date when he was employed by Hearts.  

23. Realizing that the appeal procedure triggered by Hearts could result in a 
protracted dispute that might prevent him from securing a contract with another 
club in time for the 2006/2007 season, Andrew Webster decided to follow the 
alternative route suggested to him by SPFA.  

24. As a result, on 26 May 2006, Andrew Webster notified Hearts that he was also 
unilaterally terminating his contract on the basis of article 17 of the FIFA Status 
Regulations, i.e. irrespective of the existence or otherwise of a just cause.  

25. On 28 June 2006, Hearts wrote to Andrew Webster asking him to clarify 
whether he was relying on the notice of 4 May 2007 or on the subsequent notice 
of unilateral termination.  

26. On 7 July 2006, Andrew Webster replied to the effect that he was no longer 
relying on the grounds invoked in his notice of 4 May 2007 but was maintaining 
his unilateral termination with reference to article 17 of the FIFA Status 
Regulations.  

27. Meanwhile, in the final weeks of June 2006, Hearts had rejected an offer of 
£1.5 million from Southampton Football Club for the transfer of Andrew Webster 
was higher.  

28. On 9 and 10 July 2006, Andrew Webster's agent sent a fax to approximately 
fifty clubs, stating that the player had terminated his contract with Hearts, that no 
sanctions would apply as a result of this termination, and that compensation 
would be fixed by FWA in the region of £200,000.  

29. On 4 August 2006, Blackburn Rovers, a Premier League club, wrote to Hearts 
to indicate its interest in signing the Player and to enquire about his contractual 
status.  
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30. On 9 August 2006, Andrew Webster signed a three-year employment contract 
with Wigan.  

31. Neither the Player nor Wigan offered Hearts any compensation upon his 
departure.  

32. In November 2006, Hearts filed a claim against Andrew Webster and Wigan 
in front of the FIFA Dispute Resolution Chamber ("DRC"). It claimed 
compensation for breach of contract in the amount of £5,037,311 against Mr 
Andrew Webster, and against Wigan as jointly and severally liable for having 
induced the breach.  

33. Hearts also requested that the Andrew Webster be declared ineligible to take 
part in any official matches for a period of two months, in application of article 
17.3 of the FWA Status Regulations and that Wigan be banned from registering 
any new player for one registration period, in application of article 17.4.  

34. The DRC heard the case and, on 4 Apri1 2007, handed down the     following 
decision (the "DRC decision"):  

1. The claim of the  Scottish club, Heart of Midlothian is partially acccepted   

2. The Scottisb player, Andrew Webster, has unilaterally breached the 
employement contract with Heart of MidIothian without just cause outside the 
Protected Period  

3. Mr Andrew Wébster has to pay the amount of GBP 625,000 to Heart of 
Midlothian within 30 days of notification of this decision. 

4. If this amount is not paid within the aforementioned deadIine, a 5% interest 
rate per annum as for the expiry of the aforementioned deadline will apply, and 
the present matter will be submitted to the FIFA’s Disciplinary Committee, so 
that the necessary disciplinary sanctions may be imposed.    

5. The EngIish club Wigan Athletic is jointly and severally liable for the 
aforementioned payment. 

6. Any other request filed by Heart of Midlothian  is rejected. 

7. Heart of MidIothian is directed to inform Mr Andrew Webster and Wigan 
Athletic immediately of the account number to which the remittance is to be made, 
and to notify the Dispute Resolution Chamber of any payment received. 

8. Mr. Andrew Webster failed to give Heart of Midlothian due notice of 
termination. 

9. Mr. Andrew Webster is not eligible to participate in any official football match 
for a period of two weeks from the beginning of the next national league 
championship for which he will be registered. 

10. The matter concerning the role played by the Scottish player’s agent, Mr 
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Charles Duddy, in the breach of contract, will be forwarded to the Players' Status 
Committee for investigation and decision. 

35 Each party disagreed for different reasons with the finding of the DRC and, 
therefore, each decided to file an Appeal in front of the Court of Arbitration for 
Sport ("CAS").  

36. In January 2007, Andrew Webster was loaned by Wigan to the Glasgow 
Rangers unti1 the end of the season.  

II. SUMMARY OF THE ARBITRATION PROCEEDINGS 

37 On 24 May 2007, Wigan filed its Statement of Appeal with the CAS against 
the DRC decision, requesting the following relief:  

   The Appellant requests that the CAS annuls Section III paragraph 3 of the DRC 
Decision relating to compensation and replaces the sum £625,000 with a sum 
representing no more than the residual value of the Contract; or in the alternative  

2) In the event that the CAS upholds the DRC decision to award a sum of 
compensation in excess of the residual value of the Contract, the Appellant shall 
in any event request the CAS to annul Section 111 paragraph 3 of the DRC 
Decision relating to compensation and replace it with a new decision as it is 
unclear how the DRC has arrived at the figure of £625,000 and furthermore, this 
amount of compensation is excessive. In particular, the Appellant requests that 
the compensation awarded to the Respondent by the DRC be reduced for a 
number of reasons including, but without limitation as follows:  

(i)  the DRC Decision is procedurally flawed due to the way in which the DRC 
Decision was reached in breach of Article 13.4 of the Rules Governing the 
Procedures of the Players' Status Committee and the Dispute Resolution 
Chamber (ed. June 2005) ('Procedura1 Rules') which provides that 
decisions of the DRC must contain "reasons for the findings. Although the 
DRC refers to a number of factors that is considered relevant to the 
calculation of compensation due to the Respondent, it fails to adequately 
explain the significance of each of the factors and how the final award has 
been calculated; and/or in the alternative 

(ii) the DRC in the DRC decision has failed to follow its own settled 
jurisprudence in accordance with Swiss Law and in particular, Article 44 
(1) of the Swiss Civil Code of Obligations, that contributory fault of the 
injured party. (i.e. the Respondent) is a material factor to consider when 
calculating the sums of calculation due in the case of a contractual 
termination without just cause. It is the Appellant’s case that the 
Respondent treated the Player unfairly in the 2005/06 season and this is a 
material factor to be considered by the CAS when determining the sum of 
compensation due to the respondent; and /or in the alternative    
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(iii)  the DRC in the DRC Decision appears to place reliance in the Respondent's 
favour on the fact that the Player had spent five seasons with the 
Respondent. Furthermore, the DRC incorrectly observes that the 
Respondent had a rea1 interest in retaining the services of the Player, 
however, the manner in which the contractual negotiations were conducted 
between the Respondent and the Player and the Respondent's subsequent 
unfair treatment of the Player are clear evidence to the contrary; and/or in 
the alternative  

(iv)  the DRC in the DRC Decision wrongly considers that the amortised transfer 
fee paid by the Respondent to Arbroath for the acquisition of the Player in 
2001 is relevant to the determination of the sum of compensation payable in 
this case (given that the origina1 playing contract the Player entered into in 
March 2001 was replaced by the Contract in July 2003); and/or in the 
alternative ' 

(v)  the DRC in the DRC Decision has incorrectly placed reliance on the weekly 
wage that the Player was due to earn under his new employment contract 
with the Appellant. The Appellant submits that this contract is irrelevant to 
the calculation of compensation, given that it has no bearing on the loss 
suffered by the Respondent.  

3) The DRC at Section II, paragraph 36 of the DRC Decision has itself 
acknowledged that the Appellant is not guilty of any wrongdoing, nor has it 
induced the Player to breach the Contract. The Appellant submits that it should 
therefore not be held to be jointly and severally liable to compensate the 
Respondent, nor should it be deprived of the Player's playing services for the two 
week period in which the DRC has ordered a playing ban to take effect. Thus, the 
Appellant further requests that the CAS respectively annuls Section ZII paragraph 
5 and 9 on the following grounds:  

(i)  the DRC has determined that the Appellant is not guilty of any wrongdoing 
and did not induce the Player to terminate the Contract and therefore it 
should not be held liable to pay compensation for such breach. Contrary to 
the DRC's reasoning, the liability for breach of contract and the liability 
pay compensation flowing from such a breach are inextricably 1inked; 
and/or in the alternative  

(ii) the DRC in the DRC Decision wrongly imposed a two week playing ban on 
the Player as it incorrectly concluded that the 15 day time period within 
which the Player must have sewed his notice to terminate the Contract in 
accordance with Article 17(3) of the FIFA Regulations for the Status and 
Transfer of Players (ed Dec 2004) commenced on the last league match and 
did not include the Scottish FA Cup Final. In the alternative, if the DRC 
interpretation is upheld, the two week playing ban imposed by the DRC is 
disproportionate to the 4 day delay in the service of the notice by the 
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Player. Furthermore and in any event given that the DRC HAS DECIDED 
THAT the Appellant is not guilty of any wrongdoing in this matter, these 
disciplinary measures adversely impact on the Appellant and its own 
sporting performance as it is deprived of the Player’s playing services 
during this period and are not therefore sustainable.   

4) The Appellant therefore requests that in accordance with Article R 57 of the 
CAS Code, the Panel reviews the facts and the law relevant to above points, 
annuls the specified sections of the DRC Decision and replaces them with a new 
decision. In addition to the above requests, and in the event that they are 
successful, the Appellant shall request the Panel to grant an order that the 
Respondent shall be liable for al1 costs and expenses incurred by the Appellant in 
bringing this appeal, including the costs and expenses of the CAS."  

38. On the same date, Andrew Webster filed an appeal with the CAS against the 
DRC decision, requesting the following relief:  

"27.(1) The Appellant requests that the CAS annuls Section III paragraph 3 of the 
DRC Decision relating to compensation and replaces it with a new decision as it 
is unclear how the DRC has arrived at this decision and in any event, the amount 
of compensation awarded to the Respondent is excessive. In particular, the 
Appellant requests that the compensation payable to the Respondent be reduced 
for a number of reasons including, but without limitation as follows:  

(i) to (iii) same as Wigan's ( 2) (i) to (iii) )  

(iv)  the DRC in the DRC Decision wrongly considers that the amortised transfer 
fee paid by the Respondent to Arbroath for the acquisition of the Player in 
2001 is relevant to the determination of the sum of compensation.  

(v)  the DRC in the DRC Decision has incorrectly took into account the weekly 
wage of the new contract. The Appellant submits that this contract is 
irrelevant to the calculation of compensation. Also the guidelines indicate 
that this way of calculation is only possible for players transferring from 
outside the EU/EEA zone of from this zone.  

2) the DRC wrongly imposed a two week playing ban on the Player as it 
incorrectly concluded that the 15 day time period within which the Player must 
have sewed his notice to terminate his playing contract with the Respondent in 
accordance with Article 17(3) of the FIFA Regulations for the Status and Transfer 
of Players (ed Dec 2004) commenced on the last league match and did not 
include the Scottish FA Cup Final. In the alternative, if the DRC interpretation is 
upheld, the two week playing ban imposed by the DRC is disproportionate to the 4 
day delay in the service of the notice by the Player.  

(3) The Appellant therefore requests that in accordance with Article R 57 of the 
CAS code, the Panel reviews the facts and the law relevant to above points, 
annuls the specified sections of the DRC decision and replaces them with a new 
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decision. In addition to the above requests, an in the event that they are 
successful, the Appellant shall request the Panel to grant an order that the  
Respondent shall be liable for al1 costs and expenses incurred by the Appellant in 
bringing this appeal, including the costs and expenses of the CAS. ((same as 4. of 
Wigan))."  

39. In their Statements of Appeal, Wigan and Andrew Webster jointly appointed 
Mr Jean- Jacques Bertrand as arbitrator.  

40. On 25 May 2007, Hearts filed its Statement of Appeal with the CAS against 
the DRC decision, requesting the following relief:  

"4.1 The relief sought on the Appeal is, pursuant to 1157 and R65.4, that CAS:  

(a) Accepts this Appeal against the Decision;  

(b) Replaces the Decision of the FIFA DRC and issues a new decision, which:  

(i) Confirms that the FIFA DRC failed to assess the level of compensation payable 
in accordance with Article 17(1) of the FIFA Regulations, either adequately, or at 
all;  

(ii) Specifies the level of compensation for which the First and Second 
Respondents should be liable to the Appellant pursuant to Article 17(1) of the 
FIFA Regulations, in an amount to be determined in accordance with Article 
17(1). (In the Appeal Brief the Appellant will make submissions as to the 
amount.);  

(iii) Orders that the Respondents pay the amount so assessed; and  

(iv) Orders the Respondents to pay costs before the DRC and CAS in an amount to 
be assessed by the CAS."  

41. In its Statement of Appeal, Hearts appointed The Hon. Michael Beloff QC 
MA as arbitrator.  

42. On 31 May 2007, the CAS invited the parties to indicate whether the same 
Panel should be appointed in the cases CAS 2007/A/1298, CAS 2007/A/1299 and 
CAS 2007/A/1300 and whether they would agree that the three appeals 
proceedings be joined.  

43. On 31 May 2007, Wigan indicated its agreement to the appointment of the 
same Panel and to the joinder of the three proceedings.  

44. On 1 June 2007, Andrew Webster indicated his agreement to the appointment 
of the same Panel and to the joinder of the three proceedings.  

45. On 4 June 2007, Hearts indicated its agreement to the appointment of the 
same Panel and to the joinder of the three proceedings.  

46. On 4 June 2007, al1 three parties filed their appeal briefs and Andrew Webster 
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indicated that he would be relying on the arguments and evidence submitted by 
Wigan.  

47. On 6 June 2007, following the agreement of the Parties, the CAS confirmed 
that the same Panel would be appointed to decide the three appeals in a single 
arbitra1 award.  

48. On 26 June 2007, Wigan filed its Answer, which contained the following 
prayers for relief:  

"98. The Respondent requests that the Panel dismisses the Appellant's claim for 
compensation in the sum of approximately £4,680,508.96.  

99. In particular, in respect of each head of loss claimed at paragraph 11.2 of the 
Appeal Brief; the Respondent responds as follows: 

(i) loss of opportunity to receive a transfer fee / or the replacement value of the 
Player -£4 million: the Respondent rejects this head in its entirety and refers the 
CAS to its arguments set out above and in particular, to paragraphs 41 to 61;  

(ii) the residual value of the final year of the Contract -£199,976: the Respondent 
accepts that this is the only head of potential recovery for the Appellant but 
submits that the residual value of the Contract should be calculated in 
accordance with its arguments as set out in more detail in the Respondent's 
Appeal Brief (and summarised below at paragraph 100) so that the sum due to the 
Appellant is limited to £132,585.24;  

(iii) the profit that the Player will make from the New Contract -£330,524: the 
Respondent rejects this head in its entirety and refers the Panel to its arguments 
set out above and in particular, to paragraphs 82 to 84;  

(iv) the fees and expenses incurred by the Appellant to date -£80,008.96 (plus 
further lega1 expenses pursuant to the proceedings before the CAS): the 
Respondent rejects this head in its entirety and refers the Panel to its arguments 
set out above and in particular, to paragraph 86;  

(v) the sporting and commercial losses suffered by the Appellant -£70,000: the 
Respondent rejects this head in its entirety and refers the Panel to its arguments 
set out above and in particular, to paragraphs 94 to 95.  

100. Furthermore, the Respondent refers to its Appeal Brief which it submits must 
be read in conjunction with this Answer. In the Appeal Brief; the Respondent sets 
out its own interpretation of the relevant provisions of the Regulations and its 
request for relief which, in summary, is that the CAS annuls the DRC Decision 
and replaces it with its own decision which orders that: 

(i) The compensation due to the appellant is limited to the residual value of the 
contract , given that this is a termination which occurred outside the Protected 
Period. On the facts of this case, given that the Appellant had  informed the 
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Player that he would not play again unti1 he signed a new playing contract, only 
the guaranteed sums payable under the Contract can be taken into account and 
no appearance or performance bonuses are relevant. Furthermore, the 
outstanding bonus payment due to the Player should also be deducted so the 
Respondent calculates the maximum residua1 value of the Contract in the sum of 
£132,585.24. Furthermore, in accordance with Article 44(1) of the Swiss Civil 
Code of Obligations, the compensation should be also reduced to reflect the fact 
that the Appellant, by treating the Player unfairly during the period February to 
May 2006, had contributed to its own loss; or in the alternative 

(ii) a figure of compensation that is less than the £625,000 is payable to the 
Appellant, which it considers to be reasonable in the circumstances, giving due 
regard to the objective criteria 'under Article 17(1) as detailed in the 
Respondent's Appeal Brief, the most important of which is that the termination 
occurred outside the Protected Period, so that the most severe aggravating factor 
of a termination inside the Protected Period is absent in this case. Furthermore, 
the Respondent requests that the compensation in any event should be further 
reduced as the Appellant has contributed to its own losses by its treatment of the 
Player during the period of February to May 2006; and  

(iii) the Respondent is not to be held jointly and severally liable to pay 
compensation for the Player's termination as the DRC has determined that the 
Respondent was not guilty of any wrongdoing and did not induce the Player to 
terminate the Contract. Contrary to the DRC's reasoning, the Respondent avers 
that the liability for breach of contract and the liability to pay compensation 
flowing from such a breach are inextricably linked; and  

(iv) the DRC in the DRC Decision wrongly imposed "disciplinary measures" in 
the form of a two week playing ban on the Player as it incorrectly calculated the 
15 day time period within which the Player must have sewed his notice to 
terminate the Contract, or in the alternative, if it has corrected calculated this 15 
day time frame, that the two week playing ban is in any event excessive."  

49. On 27 June 2007, Hearts filed its Answer, which contained the following 
prayers for relief:  

"6.1  In light of the arguments made in this Response, Hearts respectfully 
requests that the Appellants' appeal be dismissed."  

50. On 27 June 2007, Andrew Webster filed his Answer 

51. On 28 June 2007, FIFA informed the CAS that it was  renouncing its right to 
intervene in the proceedings. 

52. On 3 July 2007,  Hearts filed additional exhibits. 

53. On 3 July 2007, the CAS confirmed the constitution of the Panel as follows: 
Mr Quentin Byrne-Sutton, as President, Mr Jean-Jacques Bertrand and The Hon. 
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Michael Beloff QC MA, as arbitrators.  

54. On 24 July 2007, the Panel issued three procedura1 orders containing the 
following decisions:  

" l. The two additional exhibits filed by Hearts are admitted on record.  

Wigan and the Player are entitled to file any rebuttal documents (affidavits and/or 
other documents) by 24 August 2007.  

CAS will make arrangements for a hearing to be held in September at a date 
which is convenient;.  

The costs of the present order shall be determined in the final award. and  

A hearing shall take place as soon as possible after l September 2007 at a 
convenient date to be found between the parties and CAS.  

If the parties cannot agree on a reasonable date of hearing, it shall be fixed by the 
Panel.  

The costs of the present order shall be determined in the final award. and  

l. CAS has no jurisdiction to entertain an appeal against that part of FIFA'S 
decision of 4 Apri1 2007 imposing two-weeks of ineligibility on the player Andrew 
Webster as a disciplinary measure.  

2. The costs of the present order shall be determined in the final award. "  

55. On 21 August 2007, Andrew Webster filed additional exhibits.  

56 On 7 September 2007, the CAS informed the parties that the hearing would 
take place over a period of two days and that it would be held on 17 and 18 
October 2007 at the CAS Court Office in Lausanne.  

57. On 12 September 2007, the CAS informed the parties that the additional 
exhibits submitted by Andrew Webster had been admitted on record.  

58. On 15 October 2007, the Lega Nazionale Professionisti filed a     non-solicited 
letter with the CAS purporting to comment on certain aspects of the dispute 
between the parties. 

59. On 15 October CAS issued a general procedural order which was 
subsequently countersigned by the parties for acceptance, indicating, among 
others, that the CAS had   jurisdiction and that the parties confirmed their 
acceptance of the joint appeal proceedings for the three cases and of the issuance 
of a single award.  

60. The hearing took place in front of the Pane1 on 17 and 18 October 2007 in 
Lausanne, Switzerland, with the Counsel of CAS (Mr. David Casserly) in 
attendance. The following participants were present:  

a) Hearts  
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Ian Mi11 QC, counsel  
Peter Limbert, counsel  
Stephen Sarnpson, counsel  
Jane Mulcahy, counsel  
Dr Stephan Netzle, counsel  
Simon Di Rollo QC, counsel  
Pedro Lopez, witness  
Frank Clark, witness  
Vilma Venslovaitienne, observer 
 Donaldas Urniezius, observer  
b) Andrew Webster  
Juan de Dios Crespo Perez, counsel  
Andrew Webster, player  
c) Wigan  
Brenda Spencer, Chief Executive  
John Benson, Genera1 Manager  
Jim Sturman QC, counsel  
Caro1 Couse, counsel  
Fraser Wishart, witness  
Charles Duddy, witness  
Graham Rix, witness  
Philippe Piat, witness  

At the beginning of the hearing three outstanding procedural issues were 
addressed. The Panel informed the parties that the letter submitted by the Lega 
Nazionale professionisti was not admitted into the record, due to the latter not 
being a party to the proceedings. Furthermore, with the parties’ agreement, it was 
decided that an additional witness statement submitted by Hearts would be 
admitted into the record and that the Panel’s determination as to the applicable 
law would be included in the final award after hearing the parties' pleadings on 
that issue, together with expert testimony on Scottish and Swiss law.  

62. The hearing continued with opening statements by the parties, followed by the 
examination of the witnesses and of Andrew Webster and, finally, the parties' 
closing arguments. 



SEZIONE 1 

 97 

III. THE PARTIES' CONTENTIONS  

A. Hearts  

63. Hearts in summary submits the following:  

- The relationship with Andrew Webster deteriorated when he refused to extend 
the employment contract.  

- It is clear the Player was already then seeking a more lucrative contract and, to 
this end, would not hesitate to terminate his employment with Hearts.  

- Only the second termination, without just cause, is relevant in determining what 
compensation Andrew Webster must pay to Hearts as a result.  

- In that respect, it is not disputed that the Player is liable to Hearts for 
compensation. Rather, the appeal relates only to the amount of compensation 
awarded by the DRC decision.  

This is the first case concerning a player breaching his contract without just cause 
outside the 'Protected Period' as defined in the FIFA Status Regulations.  

In front of the DRC, Hearts claimed approximately £4.9 million in compensation, 
however the DRC awarded the Club just £625,000, thus falling into error by 
assessing the amount of compensation at far too low a level.  

Moreover, the FIFA DRC failed to explain how it arrived at the figure of 
£625,000 for compensation.  

That figure of compensation does not compensate Hearts as required by the FIFA 
Status Regulations.  

The dispute forming the subject of this appeal must be viewed in the light of the 
purpose underlying Article 17 of the FIFA Status Regulations, namely the 
maintenance of contractual stability. This is of paramount importance to the 
football world. Indeed the importance of the maintenance of contractual stability 
underpins the entirety of section IV of the FIFA Status Regulations. 

In order to ensure the maintenance of contractual stability the FIFA Status 
Regulations provide for deterrents in the form of sporting sanctions (i.e. a ban on 
a player from playing for four months or more) and the payment of compensation 
to the injured party by the player and his new club.  

The sanction to act to deter a player breaching his contract outside of the 
Protected Period is the payment of compensation.  

Compensation assessed in accordance with the Status Regulations has two 
purposes: (i) to act as a deterrent, especially where the breach is outside of the 
Protected Period -as an injured club does not benefit from the player being subject 
to a ban -and (ii) to compensate the injured club for the loss it has suffered.  

The deterrent element is particularly necessary as the FIFA Player's Status 
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Committee will not permit a club to prevent a player who has terminated in breach 
of contract without just cause from playing for his new club.  

In this case, the contract did not provide for any assessment of compensation in 
the event of a breach by either party.  

Thus, the compensation must be calculated in accordance with Article 17(1) of the 
FIFA Status Regulations, whereby the assessment should be undertaken by 
establishing and giving due consideration (i) to the relevant national law, (ii) the 
specificity of sport, (iii) if relevant, the examples of objective criteria as set out in 
the Article, (iv) whether the breach occurred within a Protected Period, and (v) 
any other objective criteria which is relevant.  

This approach was also confirmed in severa1 prior decisions of the DRC and in 
CAS award Mexes & AS Roma vs. AJ Auxerre (TAS 2005lAJ902, dated 5 
December 2005) ("Mexes"). In that case, the CAS confirmed that the three 
principal criteria established by Article 22 of the 2001 edition of the Status 
Regulations for assessing compensation for breach of contract are: (i) the 
principles used in the applicable national law to establish and quantify losses 
recoverable for breach of contract, (ii) the specificity of the sport, and (iii) "any 
other objective criteria relevant to the case", including those objective criteria 
specified in Article 22 itself.  

In Mexes, the club Auxerre had not signed the player as a professional from 
another club and therefore did not have unamortised acquisition costs to take into 
account. The CAS instead calculated the compensation payable (€7 million) by 
reference to (among other things) the amounts payable to the player under the 
contract he had breached (including the commission paid by the club to the 
player's agent), as well as the losses that Auxerre suffered as a result of losing the 
possibility to receiving a transfer fee for the player's registration.  

Mexes is a particularly apposite case. It dealt with a centra1 defensive player (like 
Webster); whom the former club had acquired without a transfer fee (the fee for 
Webster was the minimis sum of £75.000); whom the club had trained and 
developed Webster for nearly six years, four of those as a professional (Hearts 
trained and developed Webster for five years as a professional); where the player 
was 22 at the time of his unilateral breach of contract (Webster was 24); and was 
of some significant reputation and potential (like Webster), although with only a 
handful of international appearances for his country, France (whereas Webster 
had 22, for Scotland).  

In this case, to the extent that the Panel is required to construe the meaning of the 
relevant parts of the FIFA Status Regulations (which Hearts' asserts are clear), the 
Panel must do so in accordance with Swiss Law, as the law of the domicile of 
FIFA and the law governing the FIFA Statutes. That is the limit to which Swiss 
Law is relevant to this dispute.  
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Indeed, pursuant to Article 17 (1) "...compensation for breach shall be calculated 
with due consideration for the law of the country concerned.. . ". 

In this case the "law of the country concerned" under Article 17(1) of the FIFA 
Status Regulations is Scots Law. 

Consequently, the FIFA Status Regulations, as governed by Swiss Law, require 
that the DRC and now the CAS give due consideration to Scots Law when 
assessing the compensation due to the Club. To apply any other national law 
would be contrary to article 17(1). 

The particular remedies which exist under Scots law for breach of contract are 
based on the principle of restitutio in integrum which attempts to return the 
injured party to the position he would have been in had the breach not occurred. In 
other words, Hearts' remedy for the Player's unilateral termination without just 
cause should be the award of damages in an amount which would return the Club 
to the position it would have been in had the Player not terminated the Contract.  

It is also well established that, under Scots law, damages for loss of profit 
pursuant to breach of contract are recoverable. Therefore the DRC should have 
had regard to Hearts' loss of opportunity to agree the transfer of the Player's 
registration to another football club and profit consequent thereon.  

Similarly, the DRC should have had regard to the costs that would be incurred by 
Hearts had it purchased a replacement player of a similar age, experience and 
ability to the Player. 

 In addition, the DRC should have had regard to the costs which were wasted in 
the acquisition, training and development of the Player, and for which it did not 
receive the expected return of a transfer fee.  

Another basic axiom of Scots law is that interest is recoverable on contractual 
damages. As such, the DRC should have imposed upon the Player andlor Wigan, 
interest on the compensation payable from the date of the Player's termination.  

Alternatively, and in the event that the CAS decides Swiss law principles should 
be applied in establishing the measure of the compensation to be paid, the CAS 
should arrive at broadly the same position as exists under Scots law as the steps 
set out below are similarly consistent with the application of Swiss law. 

In order to assess the amount that it would cost Hearts to obtain a replacement 
player of similar age, experience and quality to the Player, or the loss of the 
opportunity to receive a transfer fee, it is necessary for the CAS to consider the 
market value of the Player or his replacement by reference to the following three 
factors: (a) whether there were existing or pre-existing bids from other football 
clubs for the Player; (b) the transfer fees recently paid for players of similar value 
to the Player; and (C) the assessment of the Player's market value by an 
independent expert witness, in this case Mr Frank Clark.  
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In respect of the first criterion, on 21 June 2006 Hearts received an official written 
offer of £1.5million GBP for the Player from Southampton.  

However, Hearts refused this offer since it was considerably below the market 
value of the Player.  

Other clubs, including Blackbum Rovers Football Club, also expressed interest in 
the  

Player. 

In respect of the second criterion, the cost to a club in the English Premier League 
for a player of a similar pedigree to the Player would have been between £3-5 
million. This is evidenced by the transfer fees paid by or to English Premier 
League clubs during the transfer window in Summer 2006 for players of a similar 
age, position, calibre, and contractual status as the Player.  

In respect of the third criterion, the CAS is invited to consider the evidence of Mr 
Frank Clark, who is an independent expert in assessing a player's value in the 
football market, particularly in the UK.  

As set out in fu11 in his report, Mr Clark's view of the market value of the Player 
at the time of his unilateral termination without just cause was approximately £5 
million.  

Hearts submits that this would also form the basis of a sum to obtain a 
replacement player of the same standing. In practice, Hearts has not obtained a 
player of similar age, ability and experience chiefly because the Club has not had 
the financial resources to enter the transfer market at the necessary level. Instead, 
the Club has been compelled to replace the Player with Christophe Berra, a former 
academy player.  

The CAS must also have regard to characteristics of the Player's employment at 
the Club. In particular, it is relevant to establish the training and educational role 
played by Hearts, and its approach to the maintenance of contractual stability.  

It is recognised by the DRC decision that Hearts played a fundamental role in the 
vast improvement of the Player during the time he spent with Club from the ages 
of 19 to 24.  

The improvement in the Player, which Hearts facilitated and cultivated, was itself 
duly recognised by Hearts. Hearts attempted over a period of one year to agree the 
terms of a new and substantially improved contract, but its offers were rejected.  

Further, the CAS should recognise that it cannot be for the good of the game for a 
breach of contract in these circumstances to be compensated inadequately.  

The residua1 value of the Player's Contract should also be considered as an 
element informing the assessment of compensation due to Hearts.  

The CAS should also have regard to the profit the Player will make on his 
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contract with Wigan, which was obtained as a direct result of his unilateral 
termination without just cause.  

With regard to the fees and expenses incurred by Hearts, it signed the Player on a 
4-year contract in 2001 for £75,000 from Arbroath Football Club. In 2003, the 
Club and the Player agreed to re-negotiate the Player's employment terms and 
entered into the Contract.  

In view of the above, the amortisation of the transfer fee paid for the Player 
should be considered, but not to the detriment of other factors, as to do so would 
result in Hearts not being compensated for the unilateral termination. Rather, what 
is relevant to this calculation is the sporting and financial investment Hearts has 
made in training and developing the Player during the last 5 years.  

Hearts (a) has also incurred lega1 fees in dealing with the Player's unilateral 
termination and pursuing its claim for compensation and sanctions before the 
FIFA DRC, amounting to £80,008.96 and (b) will incur additional costs in 
relation to this appeal, none of which would have been incurred but for the 
Player's unilateral termination.  

When calculating the leve1 of compensation which should be awarded to Hearts, 
the CAS should take into account the following criteria are: (i) whether there are 
any terms in the Contract which provide for compensation in the event that the 
Player terminates his contract or is transferred; (ii) the circumstances surrounding 
the Player's unilateral termination of the Contract and his disregard for contractual 
stability; and (iii) the playing and commercia1 losses suffered by Hearts as a 
result of the Player's unilateral termination of the Contract.  

In that relation, Clause 21 of the contract states, inter alia: ". . ..the Player shall 
not be registered for any other club without payment of a compensation fee (fixed 
in manner provided by the Rules of The Scottish Premier League) by that other 
club to the club which previously held the Player's Scottish Premier League 
Registration”. 

In this case, the Player deliberately sought to circumvent Hearts' contractual right 
to compensation in the event of the Player's transfer to another club. The actions 
of the Player have been reprehensible from the outset. The Player has sought to 
exploit the good faith of Hearts and his actions to date as evidenced by his 
consistent aim to secure a significant financial gain directly at the expense of, and 
without regard for, Hearts, the maintenance of contractual stability, his National 
Association or FIFA regulations.  

The Player's actions in this matter are an aggravating factor which must be taken 
into accounted.  

With respect to sporting and commercia1 losses suffered by Hearts, had the Player 
honoured the terms of the Contract as the parties intended, Hearts would not have 
been deprived of the services and positive impact for its image of one of its most 
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important players. 

For al1 the foregoing reasons, pursuant to the proper assessment of compensation 
under Article 17(1) of the FIFA Status Regulations, Hearts should be 
compensated in a sum in the region of £4,680,508.96 broken down as follows: (i) 
for Hearts' loss of opportunity to receive a transfer fee for the Player / or the 
replacement value of the Player (calculated reasonably by reference to the 
schedule of players transferred in the last transfer window, the offers received for 
the Player from other clubs, and the estimated market value for the Player given 
by Frank Clark) -£4 million; (ii) for the residua1 value of the last year of the 
Player's Contract (calculated in accordance with the salary of the Player for the 
last 12 months of the Contract) -£199,976; (iii) for the profit the Player will make 
from the New Contract -calculated by reference to the difference between the 
value of the last year of the Contract and the first year of the New Contract -
(subject to clarification by Wigan) approximately £330,524; (iv) for the fees and 
expenses incurred by Hearts to date -£80,008.96 (plus further lega1 expenses 
pursuant to the proceedings before the CAS to be provided); (v) for the sporting 
and commercia1 losses suffered by Hearts -£70,000 (which is an estimated sum at 
this stage).  

B. Andrew Webster and Wigan  

64. Although the Player's newly appointed counsel added some points during his 
closing arguments, the Player's submissions of both fact and law throughout the 
proceedings have largely incorporated or reflected those of Wigan. Consequently, 
except for the specific argument made by Wigan in relation to the issue of its joint 
liability, the following summary reflects the substance of both the Player's and 
Wigan's submissions:  

The DRC decision is procedurally flawed due to the way in which the DRC 
Decision was reached in breach of Article 13.4 of the Rules Governing the 
Procedures of the Players' Status Committee and the Dispute Resolution Chamber 
(ed June 2005), which provides that decisions of the DRC must contain "reasons 
for the findings". Although the DRC refers to a number of factors that it 
considered relevant to the calculation of compensation due to the Respondent, it 
fails to adequately explain the significance of each of the factors and how the final 
award has been calculated.  

The DRC decision fails to follow its own settled jurisprudence, in accordance 
with Swiss Law and in particular, Article 44(1) of the Swiss Civil Code of 
Obligations, that contributory fault of the "injured party" (i.e. Hearts) is a 
materia1 factor to consider when calculating the sums of calculation due in the 
case of a contractual termination without just cause. Hearts having treated the 
Player unfairly during the 2005106 season this is a materia1 factor to be 
considered when determining the sum of compensation.  

The DRC decision appears to place reliance in the Club's favour on the fact that 
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the Player had spent five seasons with the Club. Furthermore, the DRC incorrectly 
considers that Hearts had a  genera1 interest in retaining the services of the Player.  

The manner in which the contractual negotiations were conducted and the Club's 
subsequent unfair treatment of the Player are clear evidence to the contrary.  

The DRC decision wrongly considers that the amortised transfer fee paid by 
Hearts for the acquisition of the Player in 2001 is relevant to the determination of 
the sum of compensation payable in this case (given that the origina1 playing 
contract the Player entered into in March 2001 was replaced by the contract in 
July 2003).  

The DRC decision incorrectly places reliance on the weekly wage that the Player 
was due to earn under his new employment contract with Wigan. That contract is 
irrelevant to the calculation of compensation, given that it has no bearing on the 
loss suffered by Hearts.  

The DRC decision recognizes that Wigan is not guilty of any wrongdoing, nor has 
it induced the Player to breach the contract. Wigan should therefore not be held 
jointly and severally liable to compensate Hearts.  

The employment contract is not expressed to be governed by Scottish law, but 
rather the contract provides at clause 26 that it is subject to the "Articles of the 
Scottish Football Association and the Rules of the Scottish Premier League". 
These Articles and Rules have made themselves expressly subject to the statutes 
and regulations of FWA, including, in particular, the Regulations themselves. 
Furthermore, the Appellant has expressly accepted the relevance of the 
Regulations by submitting the resolution of the dispute to both FWA and the 
CAS.  

In this respect, it is to be noted that according to article 17(1) and article 25 (6) of 
the FIFA Status Regulations, national law is not binding upon the DRC or, 
therefore, the CAS in these appeal proceedings.  

Given the international nature of this dispute, it is appropriate that the Regulations 
should apply to this dispute as far as possible unfettered by the idiosyncrasies of 
individua1 national laws.  

This principle is confirmed in the CAS Case 2005/A/983 & 984 Club Atletico 
Penaro1 v Carlos Heber Bueno Suarez and Christian Gabriel Rodriguez Barotti & 
Paris Saint Germain, in which the CAS held: "Sport is, by its nature a 
phenomenon which transcends borders. It is not only desirable, but essential that 
the rules governing sport on an international level have a uniform and broadly 
consistent nature throughout the world. To ensure its respect on a world level, 
such regulations cannot be applied differently from one country to another, 
particularly because of the interferences between state law and sports 
regulations. The principle of the universal application of FIFA rules- or any other 
international federation- meets the requirements of rationality, safety and lega1 
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predictability.. .The uniformity which results tends to guarantee equality of 
treatment between al1 destinees of these standards whatsoever country they are 
in”. 

However, Swiss law is also relevant to determine the crux of this matter, i.e. the 
sum of compensation due to the Appellant. 

In the Mexes case the CAS held that in the context of the dispute regarding the 
premature termination of a French employment contract, which expressly referred 
to the 'Professional Football Charter' (which governs football employment 
relations in France) French law was relevant, but only to "the limited angle of the 
interpretation and/or assessment of Mr Philippe Mexes' employment contract". It 
went on to hold that the substance of the dispute should be determined in 
accordance with Swiss law: "as al1 the parties to these proceedings agreed to 
submit to the FIFA statutes and the Code of Arbitration ...., the Unit considered 
that Swiss law must govern determining the loss".  

EC law is also applicable in this case as al1 three parties reside and engage in 
economic activities in Member States of the EU. Furthermore, the Regulations 
themselves actually govern the movement of players between EU Member States 
and therefore they affect trade between Member States.  

Therefore the activities of Hearts, Wigan and the Player are subject to EC law and 
EC law is applicable in this case so far as the DRC decision and the Panel's own 
determination must be in compliance with EC law to be lega1 and prima facie 
enforceable.  

That said, it is clear that the resolution of the issues at the centre of this appeal 
will turn on an interpretation of Article 17 of the FIFA Status Regulations.  

Hearts seeks to place reliance on the importance of contractual stability, which it 
asserts is a justifying factor for the level of compensation sought by Hearts as a 
suitable "deterrent" for the Player having terminated his contract. It fails to 
acknowledge, however, that another fundamental concept, developed with the 
goal of striking a right balance between the respective interests of clubs and 
players was the so called "Protected Period". Whilst a player may be required to 
compensate his former club for a unilateral termination of contract which has 
occurred, if this termination occurred outside the Protected Period, then the sum 
of compensation awarded cannot constitute a restriction upon that player's right of 
freedom of movement within the EU, as he has already complied with the 
stipulated period of contractual stability.  

Imposition of compensation in excess of the residua1 value of the employment 
contract would constitute such a restriction. The imposition of any amount in the 
region of £4,680,508.96 as requested by Hearts, which effectively comprises the 
imposition of an arbitrary transfer fee, would undoubtedly create a barrier to the 
free movement of the Player, contrary to the principles of EC Law.  
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There is a vita1 distinction between the treatment of a termination, dependent 
upon whether this has occurred inside or outside the Protected Period. It is evident 
that the Player has observed the terms of the contract during the agreed stability 
period, a concept which had been expressly approved by clubs and thus Hearts.  

Given that under article 17 of he FIFA Status Regulations there is a sliding scale 
of sanctions in place that is referable to whether the termination took place inside 
or outside the Protected period, by analogy, the issue of whether the termination 
occurred inside or outside the Protected Period must therefore be of major 
significance when determining the level of compensation payable.  

Indeed, whether the termination occurred inside or outside the Protected Period is 
expressly stated as being one of the objective criteria for calculating compensation 
under Article 17(1) of the FIFA Status Regulations. Therefore whilst it accepts 
that compensation is due to Hearts in accordance with the provisions set out in 
Article 17(1) of the Regulations, such sums must not be punitive in nature, so as 
to restrict the Player's free movement rights, contrary to the rights enshrined in 
Article 39 of the EC Treaty, as the Player has fully respected the required 
contractual stability period of three years.  

Whilst it is accepted that the article 17 objective criteria may not be exhaustive, it 
is the particular criteria Hearts seeks to introduce that are unacceptable. The two 
considerations upon which Hearts' whole case for compensation hinges are the 
alleged criteria for the replacement costs of acquiring a new player and/or the loss 
of opportunity to receive a transfer fee.  

It is noteworthy that two such purportedly significant factors, which are likely to 
form part of the factual matrix of any termination and which Hearts values in this 
case at £4 million are not expressly included in the article 17 objective criteria. If 
these factors were intended to be included, they would have been listed in article 
17(1).  

Even if the CAS accepted that the principle of "restitutio in integrum" was 
applicable, then the position that Hearts be in had the Player not utilised the article 
17(3) mechanism would be to have had the Player contractually bound to it under 
the contract for a further year. This position is a wholly different position from the 
one put forward by Hearts that it has in fact lost the opportunity to se11 the Player 
for a profit.  

Furthermore, Hearts cannot claim that it would have sold the Player had he not 
terminated the contract as any such transfer would have required his consent. 
Consequently, Hearts has not proven that had the Player not terminated the 
contract, it would have transferred him for a profit. Indeed, it is very likely that 
the Player would have left Hearts upon the expiry of the contract without any 
compensation being payable to Hearts. Hearts accepts this at paragraph 9.10 of the 
Appeal Brief as it states that "upon expiry of the contract, the Player would be 
able to move to another club without payment of a transfer fee". Hearts cannot 
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therefore prove that it has lost a transfer fee in respect of the Player. Its claim for 
loss of a transfer fee must therefore be rejected.  

In its argument for loss of a transfer fee, Hearts attempts to construct a claim 
based upon an arbitrary and subjective 'market value' of the Player by reference to 
three factors. This whole argument for a transfer fee is rejected as a matter of 
principle: however the relevance of the evidence adduced by Hearts as to the 
market value is also rejected.  

Hearts adduces evidence of transfer fees paid by or to English Premier League 
2006 Registration Period for "players of a similar age, contractual status as the 
Player". Such an approach is flawed e the fact that each of these transfers was a 
mutually agreed ng club, player and the buying club of a player under contract 
and thus has no resemblance to the situation where a player has legitimately 
terminated his contract in accordance with Article 17(3). The comparisons which 
Hearts seeks to make cannot be made.  

Moreover, the CAS was critica1 of a similar approach by Auxerre in the Mexes 
case, holding that "AJ Auxerre's argument is based on a hypothetical transfer 
price contingent on transfers completed for other players. The amount claimed is 
therefore unfounded because it is hypothetical and based solely on estimates".  

Although Hearts relies on the Mexes case, the present case is clearly 
distinguishable since the unilateral termination occurred outside the Protected 
Period. It is, however, also vital to note the basis upon which the conclusion in the 
Mexes case was reached: the player's former club Auxerre and his new club, AS 
Roma, had been in negotiations over a possible transfer of the player's registration 
which had not proven to be successful, in which Roma had made a definite offer 
of €4.5m for the transfer of the player. The CAS therefore concluded that "...(I)t is 
therefore quite clear that Mr Mexes' violation of his contract resulted in the 
French club being deprived of a transfer fee which had been the object of a 
concrete ofer from AS Roma in the region of €4,500,000."  

Thus clearly the calculation of damages in Mexes has to be considered within the 
context of a negotiation between two clubs both where the buying club made an 
offer for the transfer of the player's registration and whilst the player was inside 
the Protected Period. Therefore the situation constituted what CAS refers to as a 
"failed transfer". This was the only reason that the CAS concluded that Auxerre 
had suffered a loss in not receiving a transfer fee from AS Roma.  

The evidence of Mr Frank Clark relied on by Hearts is irrelevant. Mr Clark has 
evidently been requested to provide a subjective opinion on a perceived transfer 
market value of the Player during the Summer 2006 transfer Registration Period.  

Furthermore, Hearts rejected the offer from Southampton FC on 21 June 2006 
and was thus prepared to wait for other offers into July and August 2006, i.e. 
during the last 12 months of the Contract. As such, the evidence of Mr Clark that 
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". . .the general rule is that the value of a player reduces when he is coming 
towards the end of his contract -i.e. when he is within the last 12 months of it ..." 
actually undermines Heart's argument for a transfer fee in excess of the leve1 of 
Southampton's offer.  

Hearts asserts that the DRC should have had regard to the costs that would be 
incurred by Hearts had it purchased a replacement player of a similar age, 
experience and ability to the Player. However, it is clear that by the Appellant's 
own admission, this is a hypothetical head of loss that has not been proven as the 
Appellant has not demonstrated what its loss actually is. Indeed, Hearts states "in 
practice, Hearts has not obtained a player of a similar age, ability and 
experience." The Pane1 must therefore reject this argument.  

Furthermore, on the basis of the Swiss law principle that contributory fault of the 
injured party should be taken into account when assessing damages, given that it 
was Hearts that chose not to select the Player and transfer listed him, Hearts must  
be held solely responsible for the situation it finds itself in, or in the alternative to 
have made a major contribution in this regard.  

Hearts states that the DRC should have had regard to the costs which were 
allegedly wasted in the acquisition, training and development of the Player and for 
which it did not receive the expected return of a transfer fee. However no transfer 
fee was guaranteed in respect of this Player.  

Moreover, any credit attributable to Hearts for the Player's development can only 
be by reference to the seasons between the ages of nineteen and twenty one, i.e. 
until his training period ended, and in this case no Training Compensation is 
payable under Article 20, Annex 4 of the FIFA Status Regulations as the Player 
was twenty four when he terminated the contract.  

In any event, the costs of acquisition of the Player were not "wasted" since Hearts 
benefited from what it has acknowledged as the performances of a player who 
became "integra1 to the first team" over a course of over 5 years in return for what 
it has itself acknowledged to be "a de minimis sum of £75,000" transfer fee to 
Arbroath in March 2001.  

On the basis of established jurisprudence of the DRC, interest is only payable on 
contractual damages awarded by the DRC if payment of the said sum has not been 
paid within thirty days of the decision to this effect, (unless, of course, an appeal 
is made). Furthermore until a fina1 and binding determination is reached, neither 
party is aware of the exact sum of compensation due to Hearts, so interest cannot 
yet run.  

The principle of the specificity of sport is a factor which is to be considered 
within the context of assessing compensation under Article 17(1) as the said 
Article makes express reference to it.  

In that relation, credit must be attributed to the Player's development to his own 
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abilities, commitment and professionalism. The CAS itself ratified such approach 
in Mexes, where it held that when assessing compensation, credit should be given 
to the player for his own effort in progressing his career. 

In addition, insofar as Hearts seeks an increase in the compensation due to the 
development role it played, it must also therefore accept its role in the relative 
decline of the Player during the period of February 2006 to October 2006 during 
which time his appearances in both first team club football and international 
football were greatly diminished. This negative impact on the Player must also be 
considered under the head of the 'specificity of sport' in reducing the sum of 
damages payable Hearts.  

Hearts refers to the CAS case of Arie1 Ortega v Fenerbahce SK & FIFA 
(2003/0/482) ("Ortega case"), in which the DRC calculated the sum of USD 
11,000,000 as compensation due to Ortega's previous club, Fenerbahce SK in 
consideration of: (i) the transfer fee paid to the player's previous club, Parma AC;  

(ii) payments to the Argentine Football Association pursuant to the terms of a 
collective bargaining agreement; (iii) payments in respect of the acquisition of the 
image rights of the player; and (iv) the residua1 value of the player's playing 
contract. 

The Ortega Case should, however, be considered on its own facts as this case 
related to Mr Ortega's unilateral termination of his contract inside the Protected 
Period and after only 9 months of service to Fenerbahce. The question of when 
the termination occurs is fundamental to the calculation of compensation. In any 
event, even if the Panel were to apply the reasoning behind the Ortega case to the 
facts of this case, given that the transfer fee of £75,000 paid by the Appellant to 
Arbroath in 2001 is not relevant, and in the absence of image right payments 
and/or payments to any football association, the only factor of relevance is the 
residual value of the contract (which on the facts of this appeal is £132,585.24).  

Hearts also refers to the DRC case of Club A v Player B dated 15 January 2004. 
However that case does not support its claim. The sum of compensation awarded 
was based on the proportion of a signing on fee which had been paid to the player 
up front, and for which the club had not received a benefit, as the player 
prematurely terminated his contract. The player has therefore required to 
reimburse the club the proportion of the signing on fee which related to the 
unexpired portion of the playing contract. This decision is therefore not directly 
relevant.  

The residual remuneration due to the Player under the Contract is the sole factor, 
or in the alternative the principal factor to consider when assessing the 
compensation that is payable to Hearts.  

In the case in hand, the residual value of the contract can only comprise the 
guaranteed sums of salary and signing-on fee that the Player was due to receive 
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under the contract, rather than estimated bonuses based on previous seasons when 
the Player was an ever present member of the team.  

Hearts reliance on the DRC case of Player X v Club Y of 22 November 2005 is 
both surprising and misconceived since that case concerns a breach of contract by 
a club and not by a player. The club was therefore liable to pay damages to the 
player which must of course be calculated by reference to the sums payable to the 
player under his new contract to facilitate the principle of the 'mitigation' i.e. so 
that the player is required to give credit for any sums he receives under a new 
contract to reduce his losses as a result of the breach of contract by the club. This 
is the only situation when the value of the new contract can be relevant.  

Hearts has failed to adduce any other jurisprudence to support its argument that 
remuneration and benefits under the New Contract are relevant. Moreover the 
exact wording of Article 17(1) i.e. "and/or the new contract" is indicative of the 
fact that the terms of any new contract are clearly not applicable in al1 
circumstances.  

Although Hearts seeks to recoup the legal costs in the sum of £80,008.96 that it 
has incurred to date, in accordance with established DRC jurisprudence, such fees 
are not recoverable in DRC proceedings. In respect of the legal fees incurred by 
Hearts, the Panel must determine this issue in accordance with article R 64.5 of 
the CAS Code.  

Hearts’ submission that it had an absolute right to a compensation fee in reliance 
on clause 21 of the contract is self-serving as the Appellant has selectively quoted 
from this clause.  

In that relation and as a preliminary matter it is noteworthy that Scottish Premier 
League Rules referred to in clause 21 must be limited in scope to national 
transfers and therefore this clause is irrelevant in this case which is governed by 
the Regulations.  

65. Furthermore, clause 21 must be examined in its true context by accounting for 
the fact that this provision cross refers to the compensation procedure set out in 
detail at Rule D 11 of the Rules of the Scottish Premier League, which expressly 
provides at Rule D 11.2 that "a club shall not be entitled to Compensation in the 
event that Registration to another Club occurs after the Professional Player 
concerned reaches the age of 24". Given that the Player was over twenty four 
when his registration was transferred, this provision is in any event irrelevant.  

IV. DISCUSSION OF THE CLAIMS  

A. Jurisdiction  

66. The appeals are admissible as they were filed within the deadline stipulated in 
article  of the FIFA Statutes and in the appealed decision.  

67. The jurisdiction of CAS, which is not disputed, derives from articles 60 and 
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61 of the FIFA Statutes and art. R47 of the Code of Sports-related Arbitration 
("CAS Code").  

68. The scope of the Panel's jurisdiction is defined in art. R57 of the CAS Code, 
which provides that: "The Panel shall have fu11 power to review the facts and the 
law. It may issue a new decision which replaces the decision challenged or annul 
the decision and refer the case back to the previous instance".  

B. Applicable Law 

69. The rules of law applicable to the dispute between the Player and Hearts, on 
the one hand, and between the latter and Wigan, on the other hand, could in theory 
be different, since the parties are not the same and the clubs are not contractually 
bound to one another as the Player was with Hearts.  

70. However, for the reasons now examined, the Panel finds that the same set of 
regulations and same national law are applicable to al1 three of the proceedings 
having been joined and to al1 aspects of the dispute between the parties.  

71. Since chapter 12 of the Swiss Private International Law Act ("PILact") 
governs al1 international arbitrations with their seat in Switzerland and this 
arbitration constitutes an international arbitration with its seat in Switzerland as 
defined by article 176 of the PILact, article 187 PILact is the underlying conflict-
of-law rule which is applicable in determining the governing rules of law.  

72. According to article 187 of the PILact (free translation): "The Arbitra1 
tribuna1 shall decide the dispute according to the rules of law chosen by the 
parties or, in the absence of such a choice, according to the rules of law with 
which the case has the closest connection."  

73. Article 187 of the PILact gives the parties a large degree of autonomy in 
selecting the applicable rules of law -including the possibility of choosing 
conflict-of-law rules (to determine the governing substantive law), a national law 
or private regulations. Moreover, the parties' choice can be tacit, e.g. result from 
their conduct during the proceedings.  

74. In the present case, the applicable regulations and national law result from a 
combination of choices and references by the parties.  

75. With respect to the Player and Hearts, the primary source of choice of law 
would be the employment contract. That said the employment contract contains 
no choice-of-law clause. With regard to the applicable regulations, clause 10 
provides that:  

"The Player and the Club shall observe and be subject to the Rules, Regulations 
and Bye-Laws of The Scottish Football Association, The Scottish Premier League 
and such other organisations of which these bodies or the Club is a member and 
in the case of any conflict between this Agreement and such Rules, Regulations or 
Bye-Laws then such Rules, Regulations or Bye-Laws shall take precedence. The 
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Player shall also at al1 times observe the reasonable Rules of the Club."  

76. Since the Scottish Football Association is a member of FIFA, the FIFA 
regulations and by laws are applicable and take precedence in accordance with the 
reference in clause 10.  

77. The FIFA regulations and by laws in turn contain a main choice-of-law clause 
under article 6082 of the FIFA Statutes, whereby: "The provisions of the CAS 
Code of Sports- Related Arbitration shall apply to the proceedings. CAS shall 
primarily apply the various regulations of FIFA and, additionally, Swiss law."  

78. The foregoing choice-of-law clause underlines the primary application of the 
various FIFA regulations, while referring to the CAS Code and Swiss law.  

79. In the present case, the reference to the CAS Code simply has the effect of re-
confirming the primary application of the FIFA regulations and the additional 
application of Swiss law since art. R58 of the CAS Code provides that: "The 
Panel shall decide the dispute according to the applicable regulations and the 
rules of law chosen by the parties or, in the absence of such a choice, according 
to the law of the country in which the federation, association or sports-related 
body is domiciled or according to the rules of law, the application of which the 
Panel deems appropriate. In the latter case, the Panel shall give reasons for its 
decision."  

80. Furthermore, all the parties in all three cases are basing their contentions in 
part on the FIF regulations, notably on the FIFA Status Regulations. 

81. For the above reasons, the Panel finds that al1 three parties have chosen the 
primary application of the FIFA regulations to the matters in dispute in al1 three 
cases.  

82. That said, a question remains concerning the scope of application of Swiss law 
in addition to the FIFA regulations, in light of the fact that according to article 
17(1) of the FIFA Status Regulations, "... compensation for breach shall be 
calculated with due consideration for the law of the country concerned.. ." and 
that according to article 25 (6) the DRC shall when making its decisions, ". . . 
apply these Regulations whilst taking into account al1 relevant arrangements, 
laws and/or collective bargaining agreements that exist at national level, as well 
as the specificity of sport".  

83. The Panel considers that the reference in article 17(1) of the FIFA Status 
Regulations to "the law of the country concerned' does not detract from the fact 
that according to the clear wording of article 6092 of the FIFA Statutes, the FIFA 
intended the interpretation and validity of its regulations and decisions to be 
governed by a single law corresponding to its law of domicile, i.e. Swiss law.  

84. Thus, the Panel finds that the interpretation of the FIFA regulations and the 
validity of the DRC decision under appeal must be determined in application of 
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Swiss law.  

85. Moreover, the Panel finds that article 25(6) of the FIFA Status Regulations 
and the reference in article 17(1) to the "law of the country concerned" are not, 
properly speaking, choice-of-law clauses.  

86. Given its formulation, article 25(6) must be deemed a genera1 reminder to the 
decision- making bodies of FIFA (PSC, DRC, Single Judge and DRC Judge) that 
in making their decisions under the FIFA regulations they must not apply those 
regulations in a vacuum but must account for the applicable contractual 
arrangements, collective agreements and national law. Article 25(6) does not 
purport to specify what national law is relevant.  

87. As to article 17(1) of the FIFA Status Regulations, it is clear from its wording 
that the reference to the "law of the country concerned" is not a choice-of-law 
clause, since it merely stipulates that such law is among the different elements to 
be taken into consideration in assessing the level of compensation.  

88. In other words, article 17(1) does not require that compensation be determined 
in application of a national law or that the rules on contractual damage contained 
in the law of the country concerned have any sort of priority over the other 
elements and criteria listed in article 17(1). It simply means that the decision-
making body shall take into consideration the law of the country concerned while 
remaining free to determine what weight, if any, is to be given to the provisions 
thereof in light of the content of such law, the criteria for compensation laid down 
in article 17(1) itself and any other criteria deemed relevant in the circumstances 
of the case.  

89. In the present case, the law of the country concerned is Scottish law, since 
Scotland has the closest connection with the contractual dispute; being at once the 
country where the employment contract was signed and performed and where the 
club claiming compensation (Hearts) and the Player were domiciled at the time of 
signature and termination.  

90. In sum and for the above reasons, the Panel considers the applicable law and 
regulations to be as follows:  

The FIFA regulations in determining the amount of compensation due to Hearts 
as a result of the Player's unilateral termination of his employment contract.  

Swiss law in interpreting the FFA regulations and the validity of the DRC's 
decision under appeal.  

Scottish law, if the Panel deems any provisions are relevant to apply in 
conjunction with the FIFA Status Regulations in determining the leve1 of 
compensation due to Hearts.  

91. For reasons that will be explained below when discussing the claims, the 
Panel considers that the provisions of Scottish law invoked by Hearts should not 
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be applied.  

92. Finally, with respect to EC law invoked by the Player and Wigan, the Panel 
shall examine its scope of application if it becomes necessary in relation to the 
type of compensation decided.  

C. Merits of the Appeals  

93. The centra1 provision of the FIFA Status Regulations invoked by the parties is 
article 17, which provides as follows:  

"Article17 Consequences of Terminating a Contract Without Just Cause  

The following provisions apply if a contract is terminated without just cause:  

In al1 cases, the party in breach shall pay compensation. Subject to the provisions 
of Art.20 and annex 4 in relation to Training Compensation, and unless otherwise 
provided for in the contract, compensation for breach shall be calculated with due 
consideration for the law of the country concerned, the specificity of sport, and 
any other objective criteria. These criteria shall include, in particular, the 
remuneration and other benefits due to the player under the existing contract 
ana7or the new contract, the time remaining on the existing contract up to a 
maximum of five years, the fees and expenses paid or incurred by the Former 
Club (amortised over the term of the contract) and whether the breach falls within 
a Protected Period.  

Entitlement to compensation cannot be assigned to a third party if a Professional 
is required to pay compensation, the Professional and his new club shall be 
jointly and severally liable for its payment. The amount may be stipulated in the 
contract or  agreed between the parties.  

In addition to the obligation to pay compensation sporting sanctions shall also be 
imposed on any player found in breach of contract during the Protected Period.  

This sanction shall be a restriction of four months on his eligibility to play in 
Official) Matches. In the case of aggravating circumstances, the restriction 
shall be six months. In all cases, these sporting sanctions shall take effect from 
the start of the following Season of the New Club. Unilateral breach without 
just cause or sporting just cause after the Protected Period will not result in 
sporting sanctions. Disciplinary measure may, however, be imposed outside of 
the Protected Period for failure to give due notice of termination (i. e. within 
fifteen days following the last match of the Season). The Protected Period 
starts again when, while renewing the contract, the duration of the previous 
contract is extended. 

94. The parties are at one in arguing that the DRC misapplied article 17 of the 
FIFA Status Regulations and in doing so violated procedural requirements of 
FIFA regulations by fading to explain how it arrived at the figure of £625'000 
in compensation. 
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95. The parties however disagree as to how the criteria laid down in article 
17(1) should be applied and therefore as to the amount of compensation owed 
to Hearts. 

96. Consequently, the Panel shall (a) begin by examining whether the DRC 
decision can be deemed in violation of the FIFA regulations and, if so, shall 
(b) make a new determination as to the amount of compensation owed to 
Hearts in application of article 17 of the FIFA Status Regulations. Since the 
parties also disagree as to the point and several liability of Wigan to pay 
compensation, this point shall be addressed thereafter (c). 

a) The Validity of the DRC's Decision 

97. The Panel shall begin by determining whether the DRC breached any 
formal and procedural) requirements of the FIFA regulations and/or any 
mandatory principles of Swiss law of associations. 

98. In that relation, the Panel finds that Wigan rightly invokes article 13.4 of 
the FIFA Rules Governing the Procedures of the Players' Status Committee 
and the Dispute Resolution Chamber (the "FIFA Rules"), which provides that 
decisions of the DRC must contain "... reasons for its findings". 

99. The relevance and importance of article 13.4 is confirmed by several 
mandatory principles of Swiss law that limit the regulatory and decisional 
freedom of an association in order to protect its members. One such principle 
is that an association must correctly apply its own regulations, another being 
that its regulations must be applied and its decisions made in a predictable and 
cognisable manner, notably to ensure equality of treatment and due process. 

100. The Panel finds that in this case the DRC has failed to meet the 
requirements of article 13.4 of the FIFA Rules, since although, the DRC 
decision does discuss some of the criteria listed in article 17 of the FIFA Status 
Regulations for determining the level of compensation owed, in the final 
analysis it is impossible to understand from reading the decision what weight 
was given to what criteria in determining the quantum, i.e. there is no 
indication of the method and figures used by the DRC to arrive at the amount 
of £625'000, or in other words what the figure consists of.  

101. For the above reasons, the Panel finds that the DRC's decision is invalid for 
having failed to meet the forma1 requirements laid down in the FIFA regulations.  

102. Therefore and given the prayers of al1 three parties that the Panel directly 
renders a new decision, as well as the Panel's authority to do so in accordance 
with art. R57 of the CAS Code, the Panel shall issue a new decision and now 
turns to the determination of the level of compensation to be awarded on the basis 
of article 17 of the FIFA Status Regulations.  

b) Leve1 of Compensation Owed by Hearts  
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103. In determining the level of compensation owned, the Panel shall begin, as a 
preliminary matter, by (i) listing a certain number of undisputed facts, and (ii) 
examining the disputed existence of any aggravating factors and contributory 
negligence. The Panel shall then (iii) turn to the interpretation and application of 
article 17 of the FIFA Status Regulations.  

i. Undisputed Facts  

104.  The Panel notes that the following circumstances relating to the issue of 
compensation are undisputed:  

Although the Player initially purported to terminate his contract by relying on just 
cause, he finally renounced such approach, retracted his initial notice and 
unilaterally terminated his employment contract without cause as defined in 
article 17 of the FIFA Status Regulations.  

Consequently, the only matter to assess is one of compensation and article 17 of 
the FIFA Status Regulations applies in that respect.  

The rounded-off figure of £150'000 is accepted by al1 parties as the residua1 
value of the Player's employment contract remaining after its termination (this 
figure was agreed at the hearing).  

ii. Existence of Aggravating Factors or Contributory Negligence  

105. With respect to the reasons which led to the unilateral termination, Hearts is 
contending in essence that it was a matter of greed on the Player's part who, 
knowing the end of his contract was approaching, unfairly refused to negotiate a 
further prolongation of his employment contract despite having received severa1 
offers from Hearts, and then made a deliberate attempt to circumvent the 
requirement of a transfer fee. Hearts views this as an aggravating factor.  

106. the Player is essentially arguing the contrary, i.e. that due to the not-too-
distant prospect of the end of his employment contract and the likely fast- 
diminishing value  of his transfer value beyond the upcoming 2006 Summer 
transfer window, Hearts attempted to pressure him into signing a new contract 
with Hearts on terms that suited the Club.  

107. According to the Player, this pressure was applied by the President of the 
Club, Mr. Romanov, inappropriately giving instructions to the managers not to 
select him for certain games despite the Player being willing and able to play and 
having been consistently a leading and respected member of the team.  

108. The Player confirmed at the hearing that perception of the reasons for his 
non-selection led to a breakdown in his confidence in the Club's intentions, which 
was increased by disparaging comments being made in the media, attributed to 
Mr. Romanov, about the Player's commitment to Hearts and about the role of his 
parents behind the scene. It is in this context that he ultimately decided to 
terminate his contract, without having had any contacts or offers from Wigan or 
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any other clubs beforehand.  

109. To the extend he is required to pay compensation to the Club, the Player 
contends that the above circumstances constitute a form of contributory 
negligence on the part of Hearts that should have the effect of diminishing any 
amount of compensation allowed.  

110. Although the Panel is not convinced that the concept of aggravating factors 
or of contributory negligence are legally relevant or applicable to the calculation 
of compensation under the criteria of article 17 (1) of the FIFA Status 
Regulations, the lega1 question can be left open because the Panel finds there is 
no sufficient evidence that either party (Hearts or the Player) in fact had il1 
intentions or misbehaved in their attitude with regard to each other; whatever may 
have been the contrary perception of each. Neither is there any evidence that 
Wigan or any other club intervened in the relationship between Hearts and the 
Player in a manner which would sour it, or incited the Player to leave Hearts by 
means of an offer prior to the Player's notice of termination.  

111. Rather it would appear that through an unfortunate combination of 
circumstances, probably fuelled in part by a lack of direct communication 
between Mr Romanov and the Player, the relationship of confidence between 
Hearts and the Player gradually broke down.  

112. Having carefully listened to the Player as well as severa1 of the Club's 
managers and bearing in mind the other evidence on record, the Panel is 
convinced that the Player's confidence in the Club and desire to continue playing 
for the Club was broken; his sensitivity to the fact of not being selected for certain 
games and to various statements in the media in al1 likelihood being exacerbated 
by a sentimental attachment to a club in which he began his professional career as 
a young player and in which he was originally recognized as a player upon whose 
motivation the club could confidently count.  

113. At the same time, given the realities of the transfer market combined with the 
Player's incontestable right to leave the Club free of charge at the end of his 
contract, the Panel it is more likely than not that Hearts felt under some pressure 
to secure a new act with the Player, in order to leave time to place him on the 
2006 Summer transfer not signed. Indeed, the manager and experts who testified 
on the in declaring that with 18 months left to run on the contract, the Player's 
value on the market would rapidly decline, if not become in practice extinguished, 
after the Summer transfer period.  

114. For the above reasons, whether or not the question is legally relevant, the 
Panel does not find that any aggravating factors on part of the Player or 
contributory negligence part of the Club have been clearly established. 
Accordingly, the Panel will take account of neither in determining the level of 
compensation owed to Hearts in application of article 17 of the FIFA Status 
Regulations.  
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iii. The Interpretation and Application of Article 17 of the FIFA Status 
Regulations  

115.  In keeping with the practice under Swiss law relating to the interpretation 
of the by laws of an association, the Panel shall have regard first for the wording 
of article 17, i.e. its literal rneaning, and if this is unclear shall have regard to the 
provision's internal logic, its relationship with other provisions of the FIFA Status 
Regulations as well as its purpose revealed by the history of its adoption.  

116. As a starting point, it is noteworthy that according to the first sentence of 
article 17, in case of unilateral termination without cause: "In al1 cases, the party 
in breach shall pay compensation". This comes as a logica1 consequence of 
article 13 of the FIFA Status Regulations which underlines the principle pacta 
sunt servanda, by stating "A contract between a Professional and a club may only 
be terminated on expiry of the term of contract or by mutua1 agreement"; such 
provision being further reinforced by article 16 whereby "A contract cannot be 
unilaterally terminated during the course of a Season".  

117. In other words, article 17 is not a provision that allows a club or a Player 
unilaterally to terminate an employment contract without cause. On the contrary, 
within the framework of section TV of the FIFA Status Regulations -entitled 
"Maintenance of Contractual Stability Between Professionals and Clubs" and 
covering articles 13-18, any such termination is clearly deemed a breach of 
contract.  

118. Thus, unilateral termination must be viewed as a breach of contract even 
outside the Protected Period and the position expressed by the Player's counsel in 
his closing arguments that no compensation at al1 should be due is not 
sustainable; the only possible question in this case being how much is due under 
the system designed by article 17 to deal with the consequences of unilateral 
termination without cause.  

119.A second preliminary point is that according to the wording of its first 
paragraph article 17 is not intended to deal directly with Training Compensation -
such compensation being specially regulated in detail by other provisions of the 
FIFA Status Regulations.  

120. The Panel finds therefore that in determining the level of compensation 
payable to Hearts under article 17 of the FIFA Status Regulations as a result of the 
Player's unilateral termination without cause, the amounts having been invested 
by the Club in training and developing the Player are irrelevant, i.e. are not factors 
that come into consideration under article 17. Consequently, the Panel disagrees 
with Heart's submission that among the relevant circumstances in calculating 
compensation for unilateral termination under article 17 ".. . is the sporting and 
financial investment Hearts has made in training and developing the Player 
during the last 5 years".  
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121.  A third preliminary point is that article 17 gives primacy to the parties' 
contractual agreement in terms of stipulating types and amounts of compensation, 
since according to article 17(1) the criteria for calculating compensation only 
apply if not ". . . otherwise provided for in the contract" and article 17(2) 
provides that the amount of compensation ". . . may be stipulated in the contract 
or agreed between the parties".  

122. In the present case, the parties have not invoked any provisions of the 
Player's employment contract with respect to the assessment of the level of 
compensation, except Hearts' reference to clause 21 of the contract, whereby "The 
Club may offer the Player a further period of engagement under the Rules of The 
Scottish Premier League and the Player shall not be registered for any other club 
without payment of a compensation fee (fixed in manner provided by the Rules of 
The Scottish Premier League) by that other club to the club which previously held 
the Player's Scottish Premier League registration if and so long as the Club has 
offered to engage the Player on terms which are in the opinion of the Board not 
less favourable in al1 monetary respects that those applicable hereunder".  

123. However, Hearts has neither indicated the relevance of clause 21 with respect 
to the specific case of compensation for unilateral termination without cause nor 
established any amount of compensation that would allegedly be owed according 
to such clause. Instead, Hearts has chosen to invoke compensation criteria it 
deems relevant in application of the FIFA Status Regulations and Scottish law and 
has based its calculations thereon. In addition, Hearts' foregoing reference to 
clause 21 of the employment contract is partly contradictory to its written 
submission that the contract did not provide for any assessment of compensation 
in the event of breach by either party.  

124. For the above reasons, the Panel finds that Hearts has failed to allege or 
prove that any amount of compensation for unilateral termination or criteria for 
calculating it is contractually specified in the Player's employment contract.  

125. Having dealt with the foregoing preliminary points, the Panel shall now 
analyse the factors to be taken into consideration according to the wording of 
article 17 of the FIFA Status Regulations when determining the level of 
compensation. Article 17(1) refers to three categories of factor, which the Panel 
shall examine in turn: the law of the country concerned, the specificity of sport 
and any other objective criteria (followed by a list of examples).  

126. With respect to the law of the country concerned and as indicated earlier, the 
Pane1 considers that it is Scottish law but that the Panel has the discretion to 
decide whether or not any provisions of Scottish law should be applied in 
determining the level of compensation.  

127. the Panel finds there are several reasons not to apply the rules of Scottish law 
invoked by Hearts. 
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128. One reason is that Hearts is relying on general rules and principles of 
Scottish law on damages for breach of contract, i.e. on provisions of Scottish law 
that are neither specific to the termination of employment contracts nor to sport or 
football, while article 17 of the FIFA Status Regulations was adopted precisely 
with the goal of finding in particular special solutions for the determination of 
compensation payable by football players and clubs who unilaterally terminate 
their contracts without cause. In other words, it is important to bear in mind that it 
is because employment contracts for football players are atypical, i.e. require that 
the particularities of the football labour market and the organization of the sport 
be accounted for, that article 17 was adopted. At the same time, footballers' 
contracts remain more akin to employment contracts (and are generally 
characterized as such under national laws), than to some form of commercial 
contract to which general rules on damage are applicable.  

129. The Panel therefore sees no reason to renounce application of the specific 
solutions and criteria laid down in article 17 of the FIFA Status Regulations in 
favour of general rules on contract damages. On the contrary, the fact that severa1 
of the applicable choice-of-law rules (article 6082 of the FIFA Statutes and art. 
R58 of the CAS Code) underline the primary application of the regulations chosen 
by the parties, that article 17(1) itself refers to the specificity of sport and that it is 
in the interest of football that solutions to compensation be based on uniform 
criteria rather than on provisions of national law that may vary considerably from 
country to country, are al1 factors that reinforce the Panel's opinion that in this 
case it is not appropriate to apply the general principles of Scottish law on 
damages for breach of contract invoked by Hearts.  

130. Consequently, in determining the leve1 of compensation, the Panel will not 
rely on Scottish law.  

131. With respect to the "specificity of sport", article 17(1) of the FIFA Status 
Regulations stipulates that it shall be taken into consideration, without however 
providing any indication as to the content of such concept.  

132. In light of the history of article 17, the Panel finds that the specificity of sport 
is a reference to the goal of finding particular solutions for the football world 
which enable those applying the provision to strike a reasonable balance between 
the needs of contractual stability, on the one hand, and the needs of free 
movement of players, on the other hand, i.e. to find solutions that foster the good 
of football by reconciling in a fair manner the various and sometimes 
contradictory interests of clubs and players.  

133. Therefore the Panel shall bear that balance in mind when proceeding to an 
examination of the other criteria for compensation listed in article 17.  

134. With regard to the other criteria for determining compensation, article 17(1) 
leaves a substantial degree of discretion to the deciding authority to account for 
the circumstances of the case, since after stipulating that compensation may be 
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calculated on the basis of any other objective criteria", it provides that "These 
criteria shall include, in particular, d other benefits due to the player under the 
existing contract and/or time remaining on the existing contract up to a maximum 
of five years, the fees and expenses paid or incurred by the Former Club 
(amortised over the term of the contract) and whether the breach falls within a 
Protected Period'.  

135. In that relation is it noteworthy that independently from the specificities of a 
given case, the criteria listed in article 17 need to cope with a number of 
categories of cases, notably those where unilateral termination occurs inside the 
protected period as distinct from those where it occurs outside such period and 
those cases where unilateral termination is by the Player as distinct from those 
where termination is by the Club. It is therefore logica1 that article 17(1) includes 
a broad range of criteria, many of which cannot in good sense be combined, and 
some of which may be appropriate to apply to one category of case and 
inappropriate to apply in another.  

136. Furthermore, in seeking to balance appropriately the interests of clubs and 
players for the good of the game, it is necessary to bear in mind that because 
article 17 of the FIFA Status Regulations applies to the unilateral termination of 
contracts both by players and by clubs, the system of compensation provided by 
article 17 must be interpreted and applied in a manner which avoids favouring 
clubs over players or vice versa.  

137. In the foregoing context, the Panel finds it appropriate to consider that the 
clubs particular need for contract stability is specifically and adequately addressed 
by means of the Protected Period and the provisions designed to enforce it, which 
comprise the basic period of protection as defined in paragraph 7 of the 
"Definitions" contained in the FIFA Status Regulations, the automatic renewal of 
that period upon the contract being extended (article 17(3), last sentence) and the 
relatively severe sanctions that can be imposed in case of disrespect for the 
Protected Period (article 17(3)); such stability being further enhanced for clubs 
and players alike by article 16 of the FIFA Status Regulations, which entirely 
prohibits unilateral termination during the course of a Season.  

138. The clubs' special interest having been recognized and protected in such 
regulatory manner, the Panel finds that, beyond the Protected Period and subject 
to the parties' contractual stipulations, compensation for unilateral termination 
without cause should not be punitive or lead to enrichment and should be 
calculated on the basis of criteria that tend to ensure clubs and players are put on 
equa1 footing in terms of the compensation they can claim or are required to pay. 
In addition, it is in the interest of the football world that the criteria applicable in a 
given type of situation and therefore the method of calculation of the 
compensation be as predictable as possible.  

139. Accordingly, the Panel deems that in the present case the alleged estimated 
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value of the Player on the transfer market, upon which Heart's is basing its main 
claim (£4 million), by alternatively claiming such amount as lost profit or as the 
replacement value of the Player, cannot come into consideration when 
determining compensation on the basis of article 17(1) of the FIFA Status 
Regulations because any such form of compensation was clearly not agreed upon 
contractually and to impose it by regulation would simultaneously cause the Club 
to be enriched and be punitive vis à vis the Player.  

140. Indeed, in this case the Player was initially purchased by the Club for an 
amount of £75'000 whereas it is today claiming a market value of £4 million. This 
means that independently from the question of amortization of the initial purchase 
amount, that the Panel shall dea1 with below, the Club is claiming to be entitled to 
a profit of at least £3.9 million on the sole premise that it trained and educated the 
Player.  

141. In any event, subject to it being validly agreed by an enforceable contract, 
the Panel finds there is no economic, moral or lega1 justification for a club to be 
able to claim the market value of a player as lost profit.  

142.From an economic perspective there in no reason to believe that a player's 
value on the market owes more to training by a club than to a player's own efforts, 
discipline and natura1 talent. An empirical study might even demonstrate the 
contrary, i.e. that a talented and hard working player tends to fare well, stand out 
and succeed independently from the exact type of training he receives, whereas an 
untalented and/or lazy player will be less successful no matter what the 
environment. Also market value could stem in part from charisma and personal 
marketing. In any case, it is clear that a club cannot simply assume it is the only 
source of success of a player and thus claim his entire market value, particularly 
without bringing any proof (which would be very difficult) of its paramount role 
in the player's success leading to his market value. In this case, Hearts have 
underlined the Player's success and alleged his market value but have brought no 
evidence that the Club entirely or even predominantly generated the alleged 
market value in question through its training and education.  

143. In addition from an economic and moral point of view, it would be difficult 
to assume a club could be deemed the source of appreciation in market value of a 
player while never be deemed responsible for the depreciation in value. 
Consequently, if the approach relied on by Hearts were followed, players should 
be entitled to claim for example that they are owed compensation for their alleged 
decrease in market value caused by such matters as being kept on the bench for 
too long or having an incompetent trainer, etc. Obviously, such a system would be 
unworkable and would not serve the good of the football.  

144. From a regulatory standpoint, to allow clubs to claim the market value of 
players as lost profit under article 17 of the FIFA Status Regulations would not 
make sense and would amount to double counting, since, as mentioned earlier, 
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article 20 and annex already provide for a system of compensation to clubs for the 
training and education of players, and it is not by chance that such compensation 
is not based on the player's market value but on demonstrable investment made 
and costs incurred by the club.  

145. Moreover, since a club's possible entitlement to the transfer or market value 
of players is entirely absent from the criteria of compensation listed in article 
17(1) and there is no reference to any such form of compensation in favour of 
Hearts in the Player's employment contract, to apply such criteria and thereby 
imply it into the contract would contradict both the principle of fairness and the 
principle of certainty.  

146. Finally, because of the potentially high amounts of compensation involved, 
giving clubs a regulatory right to the market value of players and allowing lost 
profits to be claimed in such manner would in effect bring the system partially 
back to the pre-Bosman days when ' freedom of movement was unduly hindered 
by transfer fees and their careers and could be seriously effected by them 
becoming pawns in the hands of their clubs and a vector through which clubs 
could reap considerable benefits without sharing the profit or taking 
corresponding risks. In view of the text and the history of article 17(1) of the 
FIFA Status Regulations, allowing any forni of compensation that could have 
such an effect would clearly be anachronistic and legally unsound. 

147.For the above reasons, the Panel finds that Hearts is not entitled to claim any 
part of the Player's alleged market value as lost profit or on any other ground and 
that as a result its corresponding claim for £4 million must be rejected. 

148.Neither can Hearts claim the right to reimbursement of any portion of the fee 
of £75'000 initially paid by it to purchase the Player from his former club, since 
according to the criteria laid down in article 17(1) in this respect, which the Panel 
finds reasonable, that fee must be deemed amortised over the term of the contract, 
and in this case the Player remained with the club for a longer period in total than 
the initially agreed fixed term of four years. . 

149.In addition, the Panel is not convinced that beyond the Protected Period it is 
admissible for a club to reclaim a portion of the engagement fee as compensation 
for unilateral termination unless such form of compensation is stipulated in the 
employment contract, since contractual fairness would tend to require that upon 
accepting his employment a player be fully aware of the financial engagements he 
has undertaken and the way in which they can affect his future movements. In 
other words, if a club expects an engagement fee to be proportionately 
reimbursable beyond the Protected Period - which is a matter that cannot be 
implied - there should be a negotiation and a meeting of the minds on the subject. 

150. Among the other criteria of compensation referred to in article 17(1), the 
Panel considers that the remuneration and benefits due to the Player under his new 
contract is not the most appropriate criterion on which to rely in cases involving 
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unilateral termination by the Player beyond the Protected Period, because rather 
than focusing on the content of the employment contract which has been 
breached, it is linked to the Player's future financial situation and is potentially 
punitive. 

151. Instead the Panel finds it more appropriate to take account of the fact that 
under a fixed term employment contract of this nature both parties (club and 
player) have a similar interest and expectation that the term of the contract will be 
respected, subject to termination by mutual consent. Thus, just as the Player 
would be entitled in principle to the outstanding remuneration due until expiry of 
the term of the contract in case of unilateral termination by the club [subject it 
may be, to mitigation of loss], the club should be entitled to receive an equivalent 
amount in case of termination by the Player. This criterion also has the advantage 
of indirectly accounting for the value of the Player, since the level of his 
remuneration will normally bear some correlation to his value as a Player. Thus a 
Player receiving very high remuneration (and thereby being able to expect high 
remuneration in case of a change of club) will have a correspondingly high 
amount of compensation to pay even if he terminates his contract outside the 
Protected Period, and the earlier such termination occurs the higher will be the 
total amount of compensation owed. 

152. For the above reasons, the Panel finds that Heart's claim of £330,524 based 
on the difference between the value of the old and new contract must be rejected 
and that the most appropriate criteria of article 17(1) to apply in determining the 
leve1 of compensation owed to Hearts by the Player is the remuneration 
remaining due to the Player under the employment contact upon its date of 
termination, which the parties have referred to as the residual value of the 
contract.  

153. Consequently and because the parties have agreed that such residual value 
represents an amount of £150'000, the Panel considers the foregoing amount to be 
due to Hearts as fu11 compensation under article 17(1) of the FIFA Status 
Regulations for the Player's termination of his contract.  

154. Having determined that Hearts is entitled to such amount as fair and adequate 
compensation for the Player's unilateral termination of his employment contract 
and since the criteria listed in article 17(1) are not designed to be cumulative per 
se, the Panel sees no reason to award any other amount as an additional head of 
damage.  

155. For sake of good order, the Panel nevertheless points out that with respect to 
Heart's claim of £70'000 for alleged sporting and commercia1 losses, the Club has 
established neither the causality of the Player's termination nor the existence of 
the damage; and that with respect to Heart's claim for £80'008.96 for costs linked 
to the proceeding in front of the DRC, there is no reason to award such amount 
because according to the DRC's practice such proceedings do not give rise to 
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awards of costs and because in any event Hearts has lost the present appeal 
resulting from the DRC proceeding.  

156. Finally, with respect to the amount of £150'000 being awarded, the Panel 
considers that it shall carry interest from the first day following the effective 
termination of the contract, since within the logic of the system of compensation 
instituted by article 17(1) such is the date when the compensation became due. 
Because none of the parties have contested the rate of interest of 5% used by the 
DRC, that rate shall apply from the date in question.  

157. According to the Player's fina1 letter of termination of 26 May 2006, the 
notice of termination was to take effect on 30 June 2006 given the Player's 
statement that he would not be honouring the last 12 months of his employment 
contract. Thus interest is awarded from 1 July 2006.  

D. Severa1 and Joint Liability of Wigan  

158. Article 17(2) of the FIFA Status Regulations stipulates that:  

"Entitlement to compensation cannot be assigned to a third party. If a 
professional player is required to pay compensation, the Professional and his 
New Club shall be jointly and severally liable for its payment. The amount may be 
stipulated in the contract or agreed between the parties”. 

159. Wigan contends that it should not be held jointly liable on the basis of the 
foregoing provision because it took no part in inciting the Player to leave Hearts 
and it had not made him any offer or even made contact with him at the time he 
decided to leave Hearts and gave the Club his fina1 notice of termination.  

160. In light of the evidence on record, the Panel has no reason to doubt Wigan's 
assertion in this respect or therefore to conclude that Wigan had any causa1 role in 
the Player's decision to terminate his contract with Hearts.  

161. That said, according to its wording the application of article 17(2) is not 
conditional on fault and Wigan offered no evidence that article 17(2) should be 
given any other meaning than its literal sense.  

162. Consequently, the Panel considers that the joint and severa1 liability 
provided under 17(2) must be deemed a form of strict liability, which is aimed at 
avoiding any debate and difficulties of proof 'regarding the possible involvement 
of the new club in' a player's decision to terminate his former contract, and as 
better guaranteeing the payment of whatever amount of compensation the player 
is required to pay to his former club on the basis of article 17.  

163. The Panel finds therefore that Wigan is jointly and severally liable with the 
Player for the payment of £150'000 in compensation to Hearts.  

V. COSTS  

164. Pursuant to article R64.4 of the Code, the Court Office shall, upon 
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conclusion of the proceedings, determine the final amount of the costs of the 
arbitration, which shall include the CAS Court Office fee, the costs and fees of the 
arbitrators computed in accordance with the CAS fee scale, the contribution 
towards the costs and expenses of the CAS, and the costs of witnesses, experts 
and interpreters. In accordance with the consistent practice of CAS, the award 
states only how these costs must be apportioned between the parties. Such costs 
are later determined and notified to the parties by separate communication from 
the Secretary Genera1 of CAS.  

165. Considering that the absence of any indication provided in the DRC decision 
as to the manner of calculation of the amount of compensation caused al1 the 
parties to remain in doubt as to the correctness of the decision and to legitimately 
require a clarification by means of an appeal, the Panel finds that the costs of the 
arbitration shall be shared equally between the parties, i.e. that each party shall 
bear one third thereof.  

166. For the same reasons, the Panel finds it fair that each party bears its own 
costs and expenses irrespective of which party prevailed in its claims.  

ON THESE GROUNDS 

The Court of Arbitration for Sport pronounces, jointly, with respect to the three 
proceedings:  

1. The appealed decision of 4 Apri1 2007 of the FIFA Dispute Resolution 
Chamber is set aside.  

2. Mr Andrew Webster shall pay Heart of Midlothian an amount of £150'000 (one 
hundred and fifty thousand Pounds Sterling) as compensation, with interest at 5% 
from 1 July  

3. Wigan Athletic FC is jointly and severally liable with Mr Andrew Webster to 
pay Heart of Midlothian the amount of £150'000 (one hundred and fifty thousand 
Pounds Sterling), with interest at 5% from 1 July 2006.  

4. Each party shall bear one third of the total costs of the three proceedings, to be 
determined and served on the parties by the CAS Court Office.  

5. Each party shall bear its own lega1 costs.  

6. Any and al1 other prayers for relief are dismissed.  

Lausanne, 30 January 2008  



TRIBUNAL ARBITRAL DU SPORT COURT OF ARBITRATION FOR SPORT 

 126 

THE COURT OF ARBITRATION FOR SPORT 

Quentin Byrne-Sutton 

President of the Panel 

Jean-Jacques Bertrand Michael Beloff   

Arbitrator arbitrator  

 



RIVISTA DELLA  ISSN: 1974-4331 
FACOLTÀ DI SCIENZE MOTORIE VOL. I, FASC. 3, SEZ. 1, 2008 
DELL’UNIVERSITÀ DEGLI STUDI DI PALERMO 

 

ANDREW WEBSTER: NUOVO BOSMAN O SEMPLICE 
APPLICAZIONE DELLE REGOLE? 

Una lettura in chiave concorrenziale 
di Sara Rigazio* 

SOMMARIO: 1. Il caso – 2. I criteri di determinazione dell’indennità secondo il 
TAS – 3. Considerazioni in merito al sistema di trasferimento internazionale dei 
calciatori- Segue: il sistema di free agency nel baseball: una lezione dagli USA – 4. 
Conclusioni. 

1. Il caso 
Il lodo arbitrale in epigrafe1 affronta la problematica  degli effetti della 

risoluzione senza giusta causa del contratto di lavoro sportivo, così come 
disciplinata dall’art.17 del ‘Regolamento FIFA sullo Status e i Trasferimenti dei 
calciatori2’, che testualmente al primo comma prevede che “in caso di risoluzione 
del contratto senza giusta causa la parte che recede dovrà corrispondere una 
indennità”. 

Più precisamente la norma in esame prevede che tale indennità venga 
calcolata “nel rispetto delle leggi nazionali vigenti, della specificità dello sport e 
di tutti i criteri oggettivi del caso”.  

Peraltro lo stesso Regolamento FIFA prevede che il calciatore possa 
recedere dal contratto che lo lega al club dopo tre anni di servizio effettivo, se non 
ha ancora compiuto ventotto anni di età, e dopo due anni, se ha compiuto ventotto 
anni; tale periodo, denominato periodo protetto, assolve alla funzione di garantire 

                                                 
*Dottorando di ricerca in Integrazione Europea, Diritto Sportivo e Globalizzazione Giuridica nell’Università 
degli Studi di Palermo. 
1 Il lodo del 30 gennaio 2008 è reperibile sul sito del TAS, Tribunale Arbitrale dello Sport, www.tas-cas.org/. 
Si tratta in realtà di tre differenti lodi, CAS 2007/A/1298, CAS 2007/A/1299 e CAS 2007/A/1300, riuniti però 
dal Tribunale Arbitrale dello Sport in un unico procedimento, con l’assenso delle parti. A tal proposito, cfr. 
punto n. 42 del lodo. 
2 L’art. 17, commi I e II del Regolamento FIFA, approvato nel 2001 e successivamente novellato nel 2005 è 
reperibile sul sito ufficiale  http://www.fifa.com/aboutfifa/documentlibrary/legalmatters.html. Il testo 
orginario dispone che: “The following provisions apply if a contract is terminated without just cause: In all 
cases, the party in breach shall pay compensation. Subject to the provisions of Art. 20 and annex 4 in relation 
to Training Compensation, and unless otherwise provided for in the contract, compensation for breach shall 
be calculated with due consideration for the law of  the country concerned, the specificity of sport, and any 
other objective criteria. These criteria shall include, in particular, the remuneration and other benefits due to 
the player under the existing contract and/or the new contract, the time remaining on the existing contract up 
to a maximum of five years, the fees and expenses paid or incurred by the Former Club (amortised over the 
term of the contract) and whether the contractual breach falls within a Protected Period). Entitlement to 
compensation cannot be assigned to a third party. If a Professional is required to pay compensation, the 
Professional and his New Club shall be jointly and severally liable for its payment. The amount may be 
stipulated in the contract or agreed between the parties”. 
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gli investimenti economici del club.  
La vicenda di cui in causa riguardava il calciatore scozzese Andrew 

Webster, il quale un anno prima del termine di scadenza del contratto, dopo aver 
giocato per cinque stagioni per il club Heart of Midlothian F.C., scaduto il così 
detto periodo protetto, avendo riscontrato difficoltà nel rinnovo del contratto con 
tale società, aveva deciso di avvalersi della facoltà di recesso e di trasferirsi presso 
il club Wigan Athletic F.C. 

La società di appartenenza originaria aveva quindi adito la Camera di 
Risoluzione delle Controversie della FIFA, Dispute Resolution Chamber (DRC), 
avendo reclamato il pagamento di un credito di cinque milioni di sterline nei 
confronti del giocatore quale indennità dovuta a causa dell’interruzione del 
contratto. 

Con lodo del 4 aprile 20073, la DRC stabiliva che il giocatore fosse 
obbligato a corrispondere, a titolo di indennità per l’interruzione del contratto, la 
somma di seicentoventicinquemila sterline alla società ricorrente, in solido, come 
da regolamento, con la società presso la quale si era trasferito. La Camera 
arbitrale comminava altresì al giocatore una squalifica per le prime due settimane 
di inizio della stagione agonistica 2007/2008, in applicazione di un’altra norma 
regolamentare. 

Avverso tale decisione tanto il club Heart of Midlothian F.C. che il 
giocatore Webster e la società Wigan Athletic F.C. avanzavano tre distinti ricorsi 
innanzi al Tribunale Arbitrale dello Sport, (Court of Arbitration for Sports), 
contestando, ciascuna parte in opposizione all’altra, i criteri di determinazione del 
quantum dovuto a titolo di indennità ex art. 17 del regolamento sopra citato.  

La questione principale sulla quale il TAS veniva chiamato a pronunciarsi 
riguardava l’interpretazione dell’art. 17 del ‘Regolamento FIFA sullo Status e il 
trasferimento dei calciatori’, sia in relazione agli effetti della risoluzione del 
contratto che lega il calciatore alla società, sia in relazione ai criteri utilizzati per 
determinare l’indennità da corrispondere al club originario.  

Tutte le parti appellanti lamentavano in limine litis che il lodo della DRC 
mancasse dei requisiti di “chiarezza e motivazione” previsti dall’art. 13.4 del 
‘Regolamento sul Funzionamento della Camera di Risoluzione’4, e proprio in 
accoglimento di tale capo di gravame il TAS annullava preliminarmente la 
decisione dell’organo di primo grado avendo osservato che “è impossibile 
desumere dalla lettura della decisione, quale peso sia stato dato a quale criterio nel 
determinare il quantum; infatti non vi è alcuna indicazione in merito al metodo 
utilizzato dalla DRC per giungere all’ammontare finale di seicentoventicinque 
mila sterline”5.  

                                                 
3 Il testo della sentenza è reperibile sul sito ufficiale della Dispute Resolution 
Chamber,DRC,http://www.fifa.com/aboutfifa/federation/administration/decision.html 
4 Il regolamento cui si fa riferimento è reperibile sul sito ufficiale della FIFA, 
http://www.fifa.com/aboutfifa/federation/administration/disputeresolution.html. Esso prevede, al IV comma, 
lettera F, che le decisioni della Dispute Resolution Chamber “shall contain reasons for its findings”.  
5 Cfr. punto 100 del lodo, “it is impossible to understand from reading the decision what weight was given to 
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Scendendo poi nel merito della questione, in riforma del lodo della DRC, il 
Tribunale Arbitrale dello Sport determinava invece l’ammontare della somma 
dovuta alla società Heart of Midlothian F.C. in centocinquantamila sterline6, 
avendo ritenuto che il criterio di determinazione dell’ammontare della somma 
dovesse ravvisarsi nel valore residuale del contratto, così come sostenuto dal 
calciatore e dalla sua nuova società, e non già nel valore di mercato dell’atleta, 
tesi sostenuta dal club originario, pena la grave compromissione dell’equilibrio 
contrattuale tra le parti, e, più in generale come in seguito si avrà modo di 
approfondire, della libertà di circolazione dei lavoratori, principio fondante 
dell’Unione Europea al quale l’ordinamento giuridico sportivo deve adeguarsi. 

2. I criteri di determinazione dell’indennità secondo il TAS. 
La questione affrontata dal TAS e sulla quale è opportuno qui soffermarsi 

riguarda la determinazione in concreto dei criteri7 dettati dall’art. 17 in merito 
all’indennità dovuta dalla parte che recede dal contratto in favore dell’altra, in 
caso di risoluzione del contratto oltre il periodo protetto.  

La decisione del TAS si basa su due ordini di considerazioni.  
In primo luogo il collegio ha ribadito che nel caso di recesso unilaterale 

senza giusta causa, “la parte che recede deve corrispondere una indennità”8, così 
come prevede l’art. 17 sopra citato del ‘Regolamento sullo Status e i 
Trasferimenti dei calciatori’; ciò in conformità a quanto stabilito dall’art. 139 dello 
stesso regolamento, che sancisce il principio secondo cui una parte può liberarsi 
senza alcuna penalità dal contratto di lavoro sportivo soltanto nei casi di 
scioglimento alla data di scadenza contrattualmente stabilita ovvero di risoluzione 
consensuale.  

In secondo luogo il TAS ha rilevato che se nel determinare il quantum 
dell’indennità si adottasse la soluzione che lo rapporta al valore di mercato 
dell’atleta, il criterio altererebbe non soltanto l’equilibrio contrattuale tra le parti, 
bensì, più in generale, verrebbe altresì meno al rispetto del principio di libera 
circolazione dei giocatori10, con l’effetto di riportare l’intero sistema contrattuale 

                                                                                                                                      
what criteria in determining the quantum, i.e. there is no indication of the method and figures used by the 
DRC to arrive at the amount of £625.000”. 
6 Cfr. punto 3 considerazioni finali del lodo. 
7  I criteri in questione, secondo l’art. 17 comma I sono: “consideration for the law of the country concerned, 
the specificity of sport, and any other objective criteria”. 
8 “In all cases, the party in breach shall pay compensation”, Cfr. punto 116 del lodo. 
9  L’art. 13 del Regolamento statuisce che “A contract between a Professional and a player may only be 
terminated  on expiry of the term of the contract or by mutual agreement”. 
10   Cfr. punto 146 del lodo. “Finally, because of the potentially high amounts of compensation involved, 
giving clubs a regulatory right to the market value of players and allowing lost profits to be claimed in such 
manner would in effect bring the system partially back to the pre- Bosman days when players’ freedom of 
movement was unduly hindered by transfer fees and their careers and well- being could be seriously effected 
by them becoming pawns in the hands of their clubs and a vector through which clubs could reap 
considerable benefits without sharing the profit or taking corresponding risks. In view of the text and the 
history of article 17 (1) of the FIFA Status Regulations, allowing any form of compensation that could have 
such an effect would clearly be anachronistic and legally unsound”. 
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ad un’epoca pre- Bosman 11.  
Le considerazioni addotte dal collegio nel determinare l’ammontare 

dell’indennità sembrano condivisibili; in particolare, il Tribunale ha pienamente 
colto la ratio dell’art. 17 che mira alla tutela rigorosa dell’equilibrio contrattuale 
tra i giocatori e i rispettivi club12 e ad evitare, quindi, che una delle parti possa 
prevalere sull’altra in termini di potere contrattuale. 

Così come pienamente condivisibile appare l’affermazione che la misura 
dell’indennità in questione vada commisurata al solo valore residuale del contratto 
(le retribuzioni dovute per il tempo intercorrente dalla data di risoluzione del 
contratto alla sua naturale scadenza) e non già al valore di mercato dell’atleta 
stesso. Inoltre, l’assunto della società ricorrente Hearts of Midlothian F.C. che 
l’ammontare così determinato sarebbe stato insufficiente a coprire gli investimenti 
sostenuti dalla stessa per la preparazione e la formazione dell’atleta, non tiene 
conto della circostanza che il regolamento FIFA in questione, all’art. 2013, regola 
distintamente l’ipotesi di una indennità di preparazione e formazione quando il 
giocatore abbia stipulato il suo primo contratto di lavoro in qualità di 
professionista, ovvero per ogni successivo trasferimento sino al compimento del 
ventitreesimo anno d’età. Più precisamente, il collegio ha osservato che 
“permettere ai club di reclamare il valore di mercato dell’atleta quale mancato 

                                                 
11 Union Royale Belge des Societes de Football Assoc. ASBL v. Bosman, 1995 E.C.R. I- 4921, 1996, caso C- 
415/93 in Common Law Review n. 1, 1995, p. 645. La vicenda del calciatore belga Marc Bosman è nota ai 
più; si limiterà quindi a ricordare che, a seguito del ricorso dello stesso, prima alla Corte di Appello di Liegi, 
e successivamente al giudice comunitario tramite lo strumento del rinvio pregiudiziale, la Corte di Giustizia 
dichiarò l’indennità di trasferimento prevista dal regolamento FIFA, nonché le disposizioni relative al limite 
di giocatori stranieri da schierare in campo, contrarie all’art. 48 del Trattato di Roma, il quale regola la libertà 
di circolazione dei lavoratori all’interno dell’Unione. A tal proposito cfr. punto 132 del lodo. La letteratura 
sul caso Bosman è vastissima. Favorevoli al parere dei giudici, DI FILIPPO M., La libera circolazione dei 
calciatori professionisti alla luce della sentenza Bosman, in Riv. It. Dir. Lav. 1996, p. 232 ss; VIDIRI G., Il 
caso Bosman e la circolazione dei calciatori professionisti nell’ambito della Comunità Europea, in Foro It, 
1996, IV, 1; BASTIANON S, La libera circolazione dei calciatori e il diritto della concorrenza alla luce 
della sentenza Bosman, in Riv. Dir. Sport, 1996, p. 508 ss.. Contra, COCCIA M., L’indennità di 
trasferimento e la libera circolazione dei calciatori professionisti nell’Unione Europea”, in Riv Dir. Sport., 
1994, p. 350 ss., per il quale l’applicazione della disposizione di cui all’art. 85 del Trattato CE, “appare del 
tutto fuori luogo”. Sulle implicazioni della decisione Bosman, v. ARNEDT R. B., European Union Law and 
Football Nationality Restrictions: The Economics and Politics of the Bosman Decision, in Emory Int’L L. 
Rev. n. 1091, 1998, p.1092 ss.; LEE A.L., The Bosman case: Protecting Freedom of Movement in European 
Football, in Fordham Int’l L.J., n. 19, 1996, p. 1265 ss,; KRANZ A.O., The Bosman Case: The Relationship 
Between European Union Law and The Transfer System in European Football, in Columbia J. Eur. L., n. 5, 
1999, p. 431 ss. 
12 Tale osservazione è, peraltro, confermata dalla stessa denominazione della sezione del Regolamento, 
“Maintenance of Contractual Stability Between Professionals and Clubs”. Il tema della stabilità contrattuale 
è inoltre stato oggetto di regolamentazione anche nella Circolare della FIFA n. 769 del 24 agosto 2001 
(reperibile all’indirizzo www.fifa.com), la quale pone tra gli obiettivi primari proprio quello della contractual 
stability. In tal senso, cfr. DI FRANCESCO M., Il recesso ante tempus dal contratto di lavoro sportivo nel 
settore del calcio professionistico, in Rivista di Diritto ed Economia dello Sport, vol. III, fasc. 3, 2007, p. 62. 
13 Così nel testo originario l’art. 20 Reg. FIFA prevede che “Training Compensation shall be paid to a 
player’s training club(s): (1) when a player signs his first contract as a Professional, and (2) on each transfer 
of a Professional until the end of the Season of his 23rd birthday. The obligation to pay Training 
Compensation arises whether the transfer takes place during or at the end of the player’s contract. The 
provisions concerning Training Compensation are set out in annex 4 of these Regulations”. 
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profitto sotto l’art. 17 del Regolamento FIFA non avrebbe senso poiché 
risulterebbe una doppia indennità dal momento che già precedentemente, l’art. 20 
dello stesso regolamento ha previsto un sistema di indennità di preparazione e 
formazione da corrispondere ai club, e che tale indennità non è basata sul valore 
di mercato dell’atleta bensì sugli investimenti ed i costi sostenuti in favore 
dell’atleta stesso”14.  

La soluzione adottata dal TAS ha dunque il pregio di conciliare le legittime 
aspettative economiche delle società sportive con il principio del rispetto 
dell’equilibrio contrattuale, come peraltro previsto dallo stesso regolamento FIFA; 
inoltre, come già si è accennato, essa è altresì volta a tutelare l’applicazione dei 
principi e le regole in materia di tutela della concorrenza e di libertà di 
circolazione dei lavoratori, da tempo invocati dall’Unione Europea anche in 
ambito sportivo.  

Non a caso d’altronde il ‘Regolamento FIFA sullo Status e i trasferimenti 
dei calciatori’ è stato adottato successivamente alla pronuncia Bosman, su 
influenza dunque, dei principi dell’Unione Europea.  

Su tale regolamento e sui suoi aspetti innovativi è pertanto opportuno 
soffermarsi ulteriormente. 

3. Considerazioni in merito al sistema di trasferimento internazionale dei 
calciatori. 

Il sistema dei trasferimenti dei calciatori in ambito internazionale trova la 
sua origine nella regolamentazione della Football Association (FA), nata in 
Inghilterra nel diciannovesimo secolo15. Il regolamento adottato da tale 
federazione prevedeva che, al termine di ogni stagione, le squadre che 
componevano la Football Association (FA) compilassero una lista, detta retention 
list, nella quale venivano distintamente indicati i giocatori che sarebbero stati 
confermati e quelli invece che avrebbero potuto essere trasferiti presso un altro 
club. In caso di trasferimento era stabilito che la società acquirente corrispondesse 
al club originario una somma pari al valore del contratto del calciatore16. Un 
meccanismo così disegnato non lasciava evidentemente alcuno spazio 
all’autonomia decisionale del singolo giocatore17 in ordine alla richiesta di 
trasferimento presso un club diverso, talchè la Professional Footballers’ 
Association definì, enfaticamente,  i giocatori alla stregua di “soccer slaves”. 

Tuttavia, a parte sporadiche proteste18 ed un solo caso giudiziario19, peraltro 
                                                 
14  Cfr. punto 144 del lodo. 
15 Cfr. GARY J., The Demise of Sport? The Effect of Judically Mandated Free Agency on European Football 
and American Baseball, in Cornell Int’l L.J. n. 38, p. 297. 
16 Cfr. KATZ P. N., A History of Free Agency in the United States and Great Britain: Who’s Leading the 
Charge? in Comparative Labour Law Journal n. 15, 1994, p. 371, ove è detto che “By the 1890s, each player 
usually had a price put on their heads which interested clubs would be expected to pay”. 
17 Così in IRVING J., “Red Card: The battle over European Football’s Tranfer System”, in Univ. Miami L. 
Rev. n. 56, 2002, p. 670. 
18  Cfr. TISCHLER S., Footballers and Businessmen: The origin of Professional Soccer in England”, in Univ. 
Miami L. Rev. n. 35, 1981. 
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conclusosi a sfavore del giocatore,  fu solo nel 196420, con il caso Eastham, che 
tale sistema di trasferimento dei calciatori fu giudicato illegittimo poichè “in 
restraint of trade”21. Secondo la corte inglese del King’s Bench infatti, tale 
modalità di trasferimento costituiva una vera e propria interferenza nel diritto del 
giocatore a trovare un’occupazione22. 

Il sistema basato sull’indennità di trasferimento fu definitivamente 
abbandonato in Inghilterra nel 1978, con l’approvazione del nuovo sistema di 
trasferimento, il quale di fatto apriva le porte alla così detta free agency23, ossia 
alla facoltà del giocatore, una volta scaduto il contratto, di cambiare liberamente 
squadra. 

Nonostante il grande impatto che ebbe sul sistema inglese, tanto da 
modificarlo radicalmente, l’eco del caso Eastham non raggiunse però il resto 
dell’Europa se non nel 1995, anno in cui la Corte di Giustizia europea, nel noto 
caso Bosman24, dichiarò contraria alla libertà di circolazione dei lavoratori sul 
territorio dell’Unione la previsione relativa al pagamento obbligatorio di una 
indennità di trasferimento stabilita nel regolamento sul trasferimento 
internazionale dei calciatori25. 

Se il caso Bosman è noto, non compiutamente analizzate in ambito giuridico 
sono state le conseguenze che da tale decisione derivarono in relazione alla 
problematica dei trasferimenti. Merito ascrivibile alla sentenza Bosman, infatti, è 
stato sicuramente quello di aver segnato un punto di svolta andando ben oltre il 
decisum, suscitando prima l’interesse e in seguito il diretto intervento dell’Unione 
Europea, fino ad allora semplice spettatrice, nell’applicazione delle regole 

                                                                                                                                      
19 Nel 1912 Billy Meredith, giocatore del Manchester city, leader della Players’ Union and Benefit Society, 
chiese all’organo giudiziario del King’s Bench di condannare la squadra nella quale giocava, poichè questa, 
aumentando di proposito la sua indennità di trasferimento, di fatto impediva qualsiasi possibilità di 
trasferimento presso altre squadre. I giudici tuttavia si pronunciarono in favore del club.  
20 Eastham v. Newcastle United Football Club, Ltd., 1964 Ch. 413, 419. 
21 Di fronte al rifiuto della squadra del Newcastle United Football Club di inserire nella lista apposita dei 
trasferimenti il nominativo del giocatore George Eastham, questi ricorse ai giudici accusando il club di aver 
messo in pratica un comportamento anticoncorrenziale per avergli impedito di cambiare squadra. I giudici, 
dichiararono che esso costituiva a tutti gli effetti un restraint of trade. A tal proposito fu detto che “No doubt 
the employers all over the world consider the system a good system, but this does not prevent the court from 
considering whether it goes further than is reasonably necessary to protect their legitimate interests”, in 
Eastham v. Newcastle United Football Club, Ltd., 1964 Ch. punto 438 della sentenza. 
22 

Tale sentenza sembra quasi anticipare le probematiche poste dall’Unione Europea. Essa infatti pone sullo 
stesso piano da un lato il principio di libera concorrenza (restraint of trade), dall’altro quello della libertà di 
circolazione del lavoratore (sportivo), e nonostante che a ben vedere, si tratti di due principi non confondibili; 
giacchè il primo ha per riferimento il mercato e le imprese che vi operano, mentre il secondo si basa sul 
principio delle libertà individuali. 
23 “Free Agency is the system that enables professional athletes to change sports teams after their contracts 
expire. If free agency is unrestricted a player can negotiate and sign with any team after his contract expires. 
It is an important right for the player”, in KATZ P. N., op. cit., p. 376.  
24 Cfr. nota 12. 
25  Sebbene il caso Bosman riguardi principalmente la probematica della libera circolazione dei lavoratori 
all’interno dell’Unione, tuttavia, occorre ricordare che la Corte di Giustizia si pronunciò anche in ordine alla 
limitazione del numero di giocatori stranieri da schierare in campo. Cfr. il caso C- 438/00 Deutscher 
Handballbund e. V. v Maros Kolpak, in cui la Corte dichiarò discriminatoria la regola che limitava il numero 
di giocatori slovacchi. 
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concorrenziali26 all’ambito sportivo e nello specifico a tale problematica. 
Nonostante infatti la forte opposizione27 degli organismi internazionali che 

regolano il gioco del calcio, FIFA e UEFA in prima linea, la Commissione 
europea riuscì nell’intento di far modificare il sistema di trasferimento dei 
calciatori in un’ottica maggiormente concorrenziale, incasellando in tal modo 
anche l’attività sportiva nello scacchiere europeo che esige il rispetto del principio 
di libera concorrenza e delle quattro libertà fondamentali del così detto “primo 
pilastro”. 

Invero, fu anche per effetto di tale sentenza che  venne redatta una versione 
novellata del Regolamento, denominata “Accordo di Bruxelles”28 ratificata il 5 
luglio 2001 da parte del Comitato esecutivo della FIFA. Essa fu il risultato di una 
lunga fase di trattative tra l’Unione Europea e la FIFA stessa, avviate a seguito 
delle indagini condotte dalla Commissione29 e dirette all’accertamento della 
compatibilità con i principi di tutela della concorrenza del regolamento stesso.  

Il nocciolo della modifica prevede che i giocatori possano spostarsi da una 
squadra all’altra con una maggiore libertà di movimento e senza l’imposizione del 
pagamento di alcuna indennità obbligatoria, come peraltro affermato dalla 
sentenza Bosman.  

È da ritenere che le innovazioni apportate siano rilevanti sotto almeno due 
profili.  

In base ad un profilo strettamente tecnico, l’attuale stesura del regolamento, 
a differenza della precedente versione, rivela una maggiore chiarezza e precisione 
in ordine alle modalità dei trasferimenti. L’art. 5 fissa infatti nel numero massimo 
di due30, durante uno stesso anno, i trasferimenti possibili da una squadra ad 
                                                 
26 È opportuno ricordare che la Corte di Giustizia non dichiarò l’indennità di trasferimento, prevista dal 
regolamento FIFA sui trasferimenti dei calciatori, contraria anche alle norme di cui all’art. 85 del Trattato, 
così come richiesto dall’Avvocatura Generale, bensì solo all’art. 48 sulla libertà di circolazione dei lavoratori. 
In proposito, si rammenta che l’Avvocato Generale Lenz sostenne che la previsione di una indennità, 
evidentemente, falsava il gioco della concorrenza sul mercato dei trasferimenti, prevenendo un libero 
movimento dei soggetti ad esso appartenenti. Pur non richiamando direttamente le norme antitrust, tuttavia la 
decisione Bosman diede inizio, di fatto, ad una serie di indagini sia da parte degli organi comunitari che dei 
singoli stati membri relativamente al rapporto tra rispetto della tutela della concorrenza e regolamentazioni 
sportive. 
27 A tal proposito cfr. MCCALUEY D., They Think It’s All Over…It Might just be Now: Unravelling the 
Ramifications for the European Transfer System Post Bosman, in European Competition Law Review, n. 23, 
2003, p. 331. 
28 A tal proposito cfr. il sito ufficiale dell’Unione Europea http://www.europa.eu, in particolare il Comunicato 
IP/02/284; inoltre si veda  DI FRANCESCO M., op. cit., p. 62 ss. 
29 Le indagini e le trattative furono condotte, per la Commissione Europea, dall’allora Commissario Mario 
Monti, responsabile del settore concorrenza per la Commissione. 
30 Cfr. art. 5 del ‘Regolamento FIFA sullo Status e Trasferimenti dei calciatori’ che prevede un numero di due 
“transfer windows” (finestre di trasferimento), cioè i periodi prestabiliti durante l’anno nei quali è possibile 
effettuare i trasferimenti degli atleti. Il primo periodo, di durata più lunga, si colloca in estate, prima 
dell’inizio della nuova stagione agonistica; l’altro, di durata più breve, si colloca a metà della stagione 
iniziata. Quest’ultimo, generalmente, viene circoscritto a ragioni strettamente tecniche, quali, per esempio, la 
sostituzione di un giocatore infortunato. Secondo una parte della dottrina, le previsioni dei periodi limitati nel 
numero e nel tempo, sono una contraddizione della stessa libertà di circolazione affermata nella sentenza 
Bosman. Tra questi, SCHIERA T. M., Balancing Act: will the European Commission allow European 
Football to reestablish the competition balance it helped to destroy?, in Brooklin Int’l L. R., n. 32, II, 2007, p. 



SARA RIGAZIO 

 134 

un’altra, secondo tempi e modalità specifiche prestabiliti dalle federazioni 
sportive nazionali. Per quanto concerne poi la durata dei contratti stipulati tra 
società e giocatori, essa viene stabilita in un minimo di un anno fino ad un 
massimo di cinque anni. Il regolamento prevede anche l’adozione di uno specifico 
codice di condotta da parte della FIFA e dell’UEFA a protezione dei minori, col 
fine di  garantire loro, nell’ipotesi di un trasferimento in un paese diverso da 
quello d’origine, un’adeguata educazione scolastica. 

In base ad un profilo economico, con riguardo in particolare ai compensi 
dovuti alle società sportive, il regolamento si pone in un’ottica chiaramente più 
restrittiva rispetto al regime precedente. L’art. 20 del regolamento, infatti, a 
proposito dell’indennità di formazione dell’atleta, disciplina il conferimento di un 
indennizzo al club, come sopra detto, solo nell’ipotesi del primo contratto da 
professionista e per ogni singolo trasferimento fino al ventitreesimo anno d’età31.  

Da quanto sopra detto, può trarsi, quindi, una prima considerazione: le 
modalità configurate  dal Regolamento del 2001 in merito al trasferimento degli 
atleti hanno come punto di riferimento il principio cardine della tutela della 
concorrenza, da cogliersi in particolare nei rapporti tra società cedente e società 
acquirente, e il principio di libertà di circolazione dei lavoratori.   

D’altra parte, si potrebbe ritenere che la modifica del regolamento sia stata il 
risultato di un complesso rapporto tra mondo sportivo e istituzioni comunitarie, e 
più che una vittoria della concorrenza essa rappresenti un forzato compromesso 
tra opposti interessi: interesse alla protezione degli investimenti delle società 
sportive sui giocatori; interesse della protezione del diritto della concorrenza; 
interesse dei giocatori ad esercitare il proprio diritto di “movimento” all’interno 
dell’Unione Europea.  

Pur non negando le difficoltà emerse, a partire dalla pronuncia Bosman, tra 
le istituzioni europee e i rappresentanti del mondo del calcio, tuttavia, sembra che 
la tutela del principio in materia di concorrenza abbia costituito non soltanto il 
presupposto per la modifica del Regolamento, bensì anche il punto di arrivo alla 
luce del quale si spiega la ratio delle intervenute modifiche.  

Sotto tale profilo, infatti, mentre il sistema pre-Bosman creava di fatto uno 
squilibrio sul mercato conferendo alla società cedente il pieno controllo della 
carriera del calciatore tramite la proprietà del cartellino dell’atleta, il Regolamento 
risultante dalla modifica del 2001 garantisce, con l’abolizione della previsione 
relativa all’indennità di trasferimento, una sostanziale parità tra le società operanti 
sul mercato.  

Tale parità risulta vieppiù avvalorata nella decisione del TAS là dove, sul 

                                                                                                                                      
709, il quale suggerisce invece l’adozione del sistema di salary caps, e cioè del  meccanismo, esente 
dall’applicazione delle regole antitrust, che fissa il limite massimo che una società può spendere per 
l’acquisto di un giocatore. Il sistema di salary caps è correntemente utilizzato nel sistema nord americano, 
nelle varianti della hard cap e luxury cap, in particolare nel rugby. Cfr. inoltre MCCAULEY D., Windows, 
Caps, Footballs and the European Commission. Confused? You will be, in European Competition Law 
Review, n. 24, 2003, p. 393 ss. 
31 Cfr. nota 14. 
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piano sostanziale relativamente al quantum dovuto a titolo di indennità, esso 
ammette soltanto il valore residuale del contratto e non l’intero valore di mercato 
del calciatore. 

Segue: il sistema di free agency nel baseball: una lezione dagli USA. 
L’aspetto relativo all’abolizione dell’indennità di trasferimento, e la 

conseguente creazione di un sistema così detto di free agency, trova un 
interessante parallelo nell’esperienza nord-americana, con riguardo in particolare 
al settore del baseball32. Risulta pertanto interessante soffermarsi, seppure 
brevemente, su tale settore. 

In modo speculare rispetto all’Europa pre- Bosman, per lungo tempo le corti 
statunitensi considerarono lo sport estraneo alla comune nozione di business, 
evitando così di applicare a tale ambito le medesime previsioni normative previste 
per le altre attività commerciali33. Ciò è ancora più vero nel caso del baseball, ed 
in particolare per ciò che riguarda la controversa esenzione34 di tale sport 
dall’applicazione delle regole antitrust35. Nel 192236 con il caso  Federal 
Baseball, la Corte Suprema creò una vera e propria zona franca, un’anomalia37, 
dichiarando che tale disciplina sportiva non poteva essere considerata alla stregua 
di un’attività commerciale (business), sicchè non poteva essere sottoposta 
all’applicazione dello Sherman Act. Tale convinzione perdurò per ben 
settantacinque anni, fino a quando il Congresso approvò il Curt Flood Act38 che, 
di fatto, abolì tale privilegio.  

Ciò che però sembra utile sottolineare, è come il sistema del baseball 

                                                 
32 Per un’analisi sulle origini e lo sviluppo della free agency nel baseball, si veda SEABURY S.H., “The 
Development and Role of Free Agency in Major League Baseball”, in Georgia State Univ. L. Rev., n. 15, 
1998, p. 335 ss. 
33 Cfr. FREEDMAN W., “Societal behavior: New and Unique Rights of the Person”, Thomas ed., University 
of California, 1965, ove è detto che “[…] organized professional sports in the United States have generally 
operated apart from normal business considerations as affected by the antitrust laws”. 
34 La letteratura su questo argomento è molto vasta. Ricordiamo, tra gli altri, KRAUSE D.D., “The National 
Football League’s ban on Corporate ownership: Violating Antitrust to preserve traditional ownership”, in 
Seton Hall J. Sport L., n.2, 1994, p. 175 ss.; SELIG A., “Major League Baseball and its Antitrust 
Exemption”,in Seton Hall J. Sport L., n. 4, 1994, p. 278 ss.; ZIMBALIST A., “Baseball Economics Antitrust 
immunity”, in Seton Hall J. Sport L., n. 4, p. 288 ss.; ROBERTS G., “On the scope and effect of Baseball’s 
antitrust exclusion”,in Seton Hall J. Sport L., n. 4, p. 321 ss.; IRVING L.I., A Historical Review of Litigation 
in Baseball in Marquette Sports L. J., n. 1, 1990, p. 285 ss.; HYLTON G., Why Baseball’s Antitrust 
Exemption still survives, in Marquette Sports L. J., n. 3, 1998, p. 391 ss. 
35 Così ABRAMS R., “Legal Bases: Baseball and the Law”, in Cornell Int’l L. J. n.   1998, p. 117 ss. 
36 Federal Baseball Club of Baltimore v. Nat’l League of Prof’l Baseball Clubs, 259 US 200 (1922). 
37 Così fu definita dalla stessa Corte Suprema, durante il caso Food v. Kuhn, 407 US 258, 1972. “[…] the 
antitrust exemption was an aberration”. Nonostante ciò la Corte Suprema si rifiutò di modificare 
l’orientamento che per cinquant’anni aveva considerato il baseball esente dall’applicazione della normative 
antitrust, sostenendo che una decisione di tal genere dovesse essere presa dal Congresso. Cfr. MILLER M., A 
Whole Different Ball Game: The Sport and The Business of Baseball, New York, 1991. 
38 Curt Flood Act, 1998, Pub. 105- 297 (105th Congress 1998), 15 U.S.C. §§27, section 2, ove sono esplicate 
le finalità del provvedimento, “it is the purpose of this legislation to state that major league baseball players 
are covered under antitrust laws (i.e., that major league baseball players will have the same rights under the 
antitrust laws as do the other professional athletes, e.g., the football and basketball players)”.  
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statunitense, giunto infine col caso Messermith39 ad un meccanismo di free 
agency, abbia dimostrato che i timori e le obiezioni da sempre avanzate dalle 
società e dai club in merito a tale modalità di trasferimento, quali la creazione di 
uno squilibrio in termini economici tra le squadre e la perdita di interesse da parte 
del pubblico nel gioco stesso, siano state smentite dai risultati ottenuti dalla Major 
League Baseball, la principale lega nord-americana del baseball.  

Basti considerare che, in base al sistema previgente40, molto simile a quello 
previsto dal Regolamento europeo sui Trasferimenti precedente la modifica del 
2001, il campionato era sempre stato dominato da un numero esiguo di squadre41, 
mentre nel decennio successivo l’adozione del sistema di free agency, ben dieci 
club diversi vinsero il campionato, tra i quali una serie di squadre provinciali42, 
confutando la tesi in merito ad un’ipotetica supremazia delle squadre 
economicamente più forti nell’ipotesi di un mercato libero da indennità43.  

È perciò evidente allora che, pur tenendo in considerazione i differenti 
contesti sportivi, statunitense ed europeo, il sistema di free agency comporta 
benefici sia sul piano più prettamente tecnico sportivo, giacchè arricchisce  la 
qualità delle prestazioni tramite un numero maggiore di partecipanti, sia su un 
piano più generale poiché si fa portatore del principio della libera concorrenza, 
garantendo parità di accesso ed azione agli attori sul mercato.  

4. Conclusioni   
Prospettiva concorrenziale e libertà di circolazione dei lavoratori, alle quali 

si è fatto riferimento, in relazione alla modifica del Regolamento sui trasferimenti 
internazionali dei calciatori, e nello specifico alle previsioni di cui all’art. 17, 
rappresentano dunque la chiave di lettura necessaria per comprendere appieno la 
decisione del Tribunale Arbitrale dello Sport nel caso Webster.  
                                                 
39 Il processo che ha portato all’adozione della free agency è stato caratterizzato  dal risultato di una decisione 
arbitrale, Messermith arbitration. Precedentemente, il sistema era strutturato secondo un sistema di tariffe e 
una riserva nel trasferimento dei giocatori. Nel 1974 Messermith, giocatore di baseball nella squadra dei 
Dodgers, non riuscì a trovare un accordo per il rinnovo del contratto con la società di appartenenza. Secondo 
il regime previsto, egli poteva essere comunque riconfermato nella stessa squadra a patto che il salario fosse 
notevolmente ridotto. Il giocatore si oppose e, dichiarato che la questione era materia di arbitrato, l’arbitro 
designato, Peter Seitz, dichiarò che la clausola di riserva utilizzata dai Dodgers non garantiva l’effettiva 
libertà del giocatore. Il parere è stato successivamente confermato da una corte, con l’effetto di acquistare la 
portata di un precedente giudiziale,  introducendo quindi formalmente il sistema di free agency.   
40 Esso era caratterizzato da un reserve system in base al quale la società poteva disporre del contratto del 
giocatore anche per l’anno successivo alla scadenza del contratto. Per un’analisi economica dell’evoluzione 
delle modalità di trasferimento dei giocatori, si veda SCULLY G.W., The Business of Major League 
Baseball, Chicago, 1989. Secondo l’A. l’effetto principale dell’introduzione della free agency è stato quello 
di spostare il potere di mercato dai clubs ai giocatori, con l’effetto, da una parte di favorire il libero 
movimento degli atleti, ma dall’altra di aumentare i salari di questi.  
41 Cfr. GARY J., op.cit., p. 317, ove è detto che “Baltimore and Boston had a history of dynastic clubs in the 
1890s, the New York Yankees through much of the twentieth century and the Saint Louis Cardinals from the 
1920s through 1940s.”. 
42 Cfr. GARY J., op. cit., ove è detto che“ the resurgence of small clubs such as the Oakland Athletics and the 
Minnesota Twins”, p. 317. 
43 A tal proposito si veda FISHMAN P., Competitive Balance and Free Agency in Major League Baseball, in 
Duke J. Econ. n. 14, 2002, p. 4 ss. 
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Ed è appena il caso di rilevare come quello che accade oltreoceano anche in 
altri sport di massa, mostra che un sistema di free agency non penalizza, bensì 
esalta il mercato nonché l’essenza dello sport stesso, e cioè la competizione: è il 
caso appunto del baseball nord-americano. 

Il lodo arbitrale del TAS che si è esaminato acquista un’importanza 
rilevante nel quadro generale del sistema delle indennità poiché la quantificazione 
dell’indennità non esaurisce la sua portata nel caso singolo ma rappresenta la 
specificazione della regola di ‘parità’ tra le società, espressa nel ‘Regolamento 
FIFA sullo Status e il Trasferimento internazionale dei calciatori’. 

In tal senso la decisione del collegio arbitrale si inserisce nel più generale 
processo di avvicinamento della realtà professionale calcistica ai principi che sono 
alla base del Trattato Istitutivo della Comunità Europea e, tra questi, il principio 
cardine della tutela della concorrenza.  

Nella prospettiva suggerita, dunque, è da ritenere  che il giudizio Webster 
possa essere considerato alla stregua di un leading case, ma non nel senso 
indicato da una parte della dottrina44 e cioè di una decisione dalle conseguenze 
“rivoluzionarie e negative” in quanto si aprirebbe la strada ad un sistema 
indiscriminato secondo il quale i club perderebbero definitivamente qualsiasi 
controllo sui propri giocatori.  

Sembra piuttosto più corretto affermare che il lodo del TAS sia una 
conferma, e allo stesso tempo uno sviluppo, di quanto sancito dalla Corte di 
Giustizia nel caso Bosman; conferma poiché ancora una volta è stato affermato il 
principio del libero mercato; sviluppo poiché il lodo Webster ha conferito al 
singolo atleta lo strumento giuridico per affermare la propria libertà di 
circolazione quale lavoratore e cittadino dell’Unione Europea. 

Va sottolineato, inoltre, quale ulteriore elemento a sostegno del valore di 
leading case del giudizio Webster, il fatto che l’autorità giudicante, nel caso in 
oggetto, sia espressione dello stesso ordinamento sportivo; da tale elemento infatti 
può trarsi il convincimento che lo stesso ordinamento sportivo abbia sancito il 
riconoscimento formale dell’applicazione delle regole di tutela della concorrenza 
entro il proprio ambito.  

In ultima istanza, dunque, è da ritenere che se di ‘rivoluzione’ si vuole 
parlare occorra riferirsi più al rigore interpretativo manifestato dal collegio nella 
conferma dell’applicazione del principio di tutela della concorrenza e della libertà 
di circolazione. 

La soluzione adottata, infatti, realizza una riuscita sintesi tra il piano 

                                                 
44 Si fa riferimento all’espressione utilizzata a proposito del caso Webster, da PEREZ J., “Il caso Webster: un 
nuovo Bosman?”, in Rivista di Diritto ed Economia dello Sport, vol. IV, fasc. 1, 2008, p. 13, il quale afferma 
che “in ultima analisi bisogna definire il lodo come una mini-rivoluzione”, cfr. BBC sports news, “Webster 
case is the new Bosman”, reperibile su:  
http://news.bbc.co.uk/sport2/hi/football/teams/h/heart_of_midlothian/6636757.stm (giugno 2008); si consulti 
anche FEDERATION INTERNATIONALE DES ASSOCIATIONS DE FOOTBALLERS, FIPPRO, “CAS 
decision: Andy Webster is the new Bosman”, reperibile sul sito ufficiale: 
http://fifpro.org/index.php?mod=one&id=16464 (giugno 2008). 



SARA RIGAZIO 

 138 

normativo astratto dell’affermazione dei principi stessi, attraverso la previsione 
della ‘parità’ tra le società, e il piano giuridico concreto della quantificazione della 
misura di tale indennità. 


