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Abstract: In the effort of defining law, legal philosophers tend to assume State law as the
inevitable paradigm of the legal phenomenon and to derive from it the normative features of
law. On the contrary, this contribution proceeds from a critical approach, sensible to the
evolution and differentiation of law, that brings out some common assumptions not explicitly
examined. The aim of this work is threefold: resizing the centrality of the State model of law
but recognizing its peculiarity; testing the possibility of looking at jus gentium as the central
case of law being it more suitable to grasp the differentiation of law in a globalized context;
and emphasizing some crucial features of law that the State model tends to misconceive and are
useful to contribute to a participatory reading of globalization. The outcome of this reflection
is not only becoming aware of the State paradigm’s specificities and limits, but also the
possibility of identifying some core elements of law as new potentials for increasing the scope
of participation within and beyond domestic borders.
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1 INTRODUCTION

The still dominant State theory of law continues to feed doubts on the very legal nature
of different legal phenomena that could be indicated generically as international law. In this
context | will refer to the latter in a wider sense that includes many different manifestations of
law beyond the State: international law in its modern meaning, supranational law, global law,
but also soft law. Against the doctrine that has been leading in legal theory in the nineteenth
century, law is no longer the prerogative of States. From this point of view, it is true that law
admits differentiation (Schauer 2015).! Nevertheless, in the legal culture, State law’s features
are still normative: a sovereign law-making authority as a source of normativity, a sovereign
executive authority that renders sanctions effective, a compulsory jurisdiction to ascertain the
law, the legal systems’ comprehensive character, and, above all, the existence of a political
community to back the legal system, even when this political community is not grounded on

free public deliberation.

! Schauer has emphasized how law is able to differentiation, but at the same time has asserted that, because of its
ubiquity, State coercion constitutes a significant part of what differentiates law from other public institutions, other
decision-making environments, and other authority-based enterprises (see Schauer 2015, chapter 11).



The current geopolitical situation will perhaps further increase the relevance of the
question. The war in Ukraine, and before it the covid pandemic, inevitably affect the
understanding of law and legal systems. From the methodological point of view, the
consideration of these contingent factors would surprise the supporters of a full metaphysically
driven conceptual analysis (see Himma 2020). But legal philosophy must rest on solid empirical
and phenomenological basis as long as the definition of law is strongly related to its evolution,
according to the teaching of Critical Theories. They combine rather than separate the poles of
philosophy and social sciences: explanation and understanding, regularity and normativity
(Bohman 2021). The research on the ordinary meaning of law is useful to understand the legal
phenomenon, precisely because it expresses the perception of its nature. The enquiry then needs
to start from existing legal practices. In part, this is the reason why the State theory of law has
dominated during the eighteenth and nineteenth centuries. The ubiquity of the State model of
law has nourished the preference for a State theory of law. But it is possible to argue that a
paradigm is not the most frequent case. On the contrary, it is a normative tool to understand the
phenomenon, identifying its core elements and its nature. The choice of a paradigmatic case of
law is normative rather than a presupposition motivated by the ubiquity of the model. In any
case, for sure after the Second World War, State law’s preponderance was no longer
indisputable.

The more apparent implication coming from the geopolitical changes that we are
witnessing seems to be the return to the exaltation of the role of the States against globalist
trends. On the one hand, States showed their utility during the pandemic in supplying vaccines
and other medical devices, even if not all the States have been able to do that (and this is also a
relevant element to consider). Performing this kind of tasks — today mainly the procurement of
gas and the calibration of energy prices — is part of the goal of the State at service of human and
fundamental rights of its citizens. On the other hand, States are affirming their independence
and sovereignty through war and violence, and there is the suspicion that this is something
structural and not contingent in their history.? More than others, the war in Ukraine is displaying
the ambiguities of Western liberal democracies regarding the compatibility between law and
war, strongly rejected after the Second World War, precisely with the aim of protecting human
and fundamental rights worldwide. The question at the bottom is the compatibility of the human
rights project with wars, as well as the position of authoritarian governments in the protection

of rights.

2 This is a good reason to build a Stateless theory of law (Chartier; Fox 2019).



Before the war in Ukraine, law was being profoundly transformed, and we can wonder
which concept of law will prevail afterwards. Law was and still is strongly socially perceived
as a tool for justice not only at the domestic level; it is a crucial means for cooperation beyond
borders; it is an instrument for common development (think, for example, to its role in the SDGs
agenda). This perception has important implications on the research on the definition of law
and on the comprehension of its nature, the legal philosophers’ job.

At least four innovative elements of law’s evolution deserve attention. First, legal
pluralism has become one of the main legal issues. It is not only the existence of different legal
systems, but rather their entanglement (Krisch 2022). In continuity with the shift from
interdependence to interconnectedness as a feature of globalization (Held et al. 1999, p. 27),
from the legal point of view we should better speak of inter-legality because legal pluralism
emphasizes the autonomy of the different legal players, while inter-legality accounts for their
complex interaction (Palombella 2022). In both cases, instead of the monopoly of a sovereign
power, a plurality of authorities interacts in law making, and this makes the source thesis of law
of no use. Law-making is better understood as a process, an activity in which many actors take
part: legislators of different kinds, judges, parties. Second, legal normativity is understood as a
guide for action for deliberative agents. This element stresses the perspective of participation
and voluntary compliance, against the picture of law dominating thanks to the coercive force
of States. In this fashion, coercion is generally seen as a support for cooperation, according to
the logic of outcasting (Shapiro; Hathaway 2011).% This new perspective, that stands also
against the identification of the force of law with its physical version, is visible even in our
current wartime, where sanctions are devoted to exclude Russia from the benefits of cooperation
with the Western part of the world. As a result, those measures are pushing Russia towards the
non-Western part of the world, where the legal tool will be needed in any case. A third aspect
of the picture is the flourishing of alternative forms of dispute resolution, that very often
constitute a replacement for suffering and defective domestic judicial systems. This outcome is
one of the best achievements of the United Nations after the Second World War, established
with the aim of promoting peaceful means for conflicts resolutions (art. 1, 1 Charter UN).
Finally, it is important to recall the spreading and utility of soft law, a means by which through

expertise and best practices in specific areas, different actors and different normative practices

3 Starting from existing and historical legal examples different from what they call the Modern State Conception,
Shapiro and Hathaway have developed a new way to understand enforcement of domestic and international law:
it is not related to physical force and then it is not violent, but involves denying the disobedient the benefits of
social cooperation; it is usually externalized. This different notion of enforcement throws a different light on the
problem of the legal nature of international law.



contribute to the coordination of actions, sometimes more effectively than by recurring to the
so called hard law.* These aspects emphasize different elements of law’s nature, distant from

those proposed by the State law paradigm.

2 LOOKING FOR A DIFFERENT PARADIGM OF LAW

The provocative question in the title does not aim at replacing international law with
State law, asserting — against the dominant trend in the last century — that international law is
the true law, while State law is defective. Nevertheless, it is possible to maintain that, looking
for paradigmatic cases of law, others are better candidates, and jus gentium comes back on this
point. Anticipating the conclusions, the reasons are that jus gentium is able to deal with
differences, it maintains a link with a claim to justice, and it is grounded on a deliberative
consensus, because it spreads more through imitation than by coercion. | will explain these
three points in the next three paragraphs (2.1, 2.2, 2.3). The main outcome would be that, if we
push further this line of thought, accepting the jus gentium as a good paradigm, State law should
be considered a special case of law, special because it is strictly linked and limited to a political
community where it pretends to concentrate the monopoly of law-making and coercion.

Jus gentium seems to be a topic of the past, yet it comes back from time to time.
However, my interest here is not in the history of law, but in the normative picture of law that
comes out if jus gentium is regarded as a paradigm of law. | will test some of its main elements,
trying to identify its nature and goals and to compare them with some crucial characters of
contemporary law. My thesis is that the features of jus gentium are better representative of the

nature of the legal phenomenon than those belonging to the State model of law.

2.1 Jus gentium as a universal law

Romans distinguished jus gentium from civil law (Digest, Gaio, 1, 1, 1, 9; Ulpiano, 1,1,
4). The difference is that civil law was the law of the city of Rome, a law valid for a specific
people, whereas jus gentium extends beyond one people to gentes (other peoples, in the plural

form). From the public side, the progressive identification of jus gentium and international law

4 The French Conseil d’Etat in the Etude annuelle of 2013 has defined soft law based on three criteria: it is
composed by rules aimed at modifying or orienting the behavior of the recipients, arousing as far as possible their
consent. It does not by themselves create rights or obligations, but presents a level of formalization and structuring
similar to legal rules. See https://www.conseil-etat.fr/ressources/etudes-publications/rapports-etudes/etudes-
annuelles/etude-annuelle-2013-le-droit-souple (30 October 2022).
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— till the apparent dissolution of the former in the latter in modern times — started with the use
of the idea of jus gentium as a law among peoples: a law inter gentes of a communitas orbis, as
Francisco de Vitoria argued in the XV century.® Vitoria speaks of an international community
endowed with an immanent authority of its own creating laws that are equal and universal: the
jus gentium (Francisco de Vitoria 2018). Thanks to Alberigo Gentili, Hugo Grotius, Samuel
Pufendorf, Emer de Vattel, at the time of the consolidation of States as the main legal actors in
the context of a Westphalian reading of international relationships, jus gentium became the first
form of modern international law understood as a law inter (between) States.

But since its Roman creation, jus gentium regarded also private relationships (contracts,
obligations, property), in addition to relationships with other gentes (such as diplomatic
customs, jus ad bellum and jus in bello). It indicated the whole legal practice, not only regarding
the relationships among Romans, and not only on the public side. Today it is possible to see a
new emerging jus gentium in the effort for harmonizing private law in Europe through the
Principles of European Contract Law and Unidroit, against its nazionalization, introduced by
the process of codification (ludica 1993). The point to focus on is that, since its beginning, jus
gentium has dealt with elements of diversity and foreignness. It was, for instance, a body of law
attempting to provide Roman traders with suitable legal tools for commercial exchanges with
non-Romans. It was administered by the praetor peregrinus between peregrini (foreigners) or
between Romans and peregrini. His task was to accommodate and simplify the civil rules in
ways accessible to those who were not Romans. For this reason, even Romans chose to solve
their conflicts under jus gentium.

Its universality was at the same time amplified and reduced when jus gentium became a
body of law governing the relationships among States. It was amplified in extension because it
involved all the States, and it was reduced because it concerned only the States. But the
universality of jus gentium begins as the possibility of going beyond borders, and points at a
universal sphere of influence, applicable to the whole humanity (the Vitorian communitas
orbis). The point is that the more importance is given to inter-States relationships, the less
salience must be recognized to jus gentium with reference to individual relationships, making

universality a feature related to just one class of actors, the States.

5 Francisco de Vitoria (Spain, 1483-1546) worked in a moment of transition between two eras. He was able to
maintain some characteristics of the first one — the classical, Roman legal tradition — but he sensed and previewed
some elements of innovation of a new international setting. For this reason, he is one of the founders of modern
international law. Some decades after his teaching, the idea of an international community (communitas orbis), of
which even the indigenous recently discovered in America were equal members, at least in theory, was substituted
by an international law of unconnected States.



The post-World War 1l has set the pre-conditions for a very law of Nations that can be
brought back to jus gentium. The existence of jus cogens, a law valid for the international
community as a whole, is another indicator of the jus gentium’s revival (Boudreau, 2012, p.
27). The idea is that jus gentium is a law binding all States, even beyond their will or acceptance.

This view seems to suggest an assimilation of international law, jus cogens and jus
gentium, that is neither the necessary conclusion of this analysis, nor a good description of the
current international law. What can perhaps be said is that current international law is more
similar to the classic jus gentium than the Westphalian international law. The key reason is the
presence in international law of mandatory and universal laws (jus cogens) related to common
goals of the international community, some of them associated with the protection of human
rights and the protection of the environment. Jus cogens restrains the content of treaties and the
mechanism of reciprocity and States’ self-protection in international law. But jus cogens is a
quality of some norms, while jus gentium indicates the whole legal practice. In fact, as
international law in its technical meaning, jus gentium also contain norms of customary law.
The medieval lex mercatoria, as well as its current version — another topic of the current
literature on jus gentium — are not part of jus cogens, but could be understood as part of jus
gentium (as noted by Wirt Howe in 1902). All those phenomena deal with universal demands
of coordination, according to shared goals and purposes, to be worked out by rules and
procedures compatible with differences. Jus gentium then has to do with the universal domain
of jus cogens, but also with a more modest openness of law as an inclusive practice of
coordination. With the lens of jus gentium a more inclusive picture of law can be draw, different
from the one of the State law’s model, whose specificity is determined by the separateness of
political membership. Universality as inclusivity of differences is the first feature of jus

gentium.

2.2 Jus gentium as positive law related to justice

The Roman tripartition of law in jus gentium, jus naturale and jus civile requests also to
differentiate jus gentium from natural law. They do not overlap, even if the question of the
positive or natural character of jus gentium has been the object of countless discussions along
history. The main opinion since the middle age is that jus gentium is positive law (Aquinas,
Summa Theologiae, II-11, g. 57, a. 3), or, according to Vitoria, a law more positive than natural
law (Comentarios a la Secunda Secundae, q. 57, a. 3). Vitoria’s ambiguous statement depends

on the fact that jus gentium can change and evolve as positive law does, but it is referred to a

6



common understanding of what is right and just. In his last book, Koskenniemi sums up what
unites all the different meanings of jus gentium throughout history. It denotes something “in
between,” not quite rigid as natural law, nor quite dependent on the will of governors as jus
civile (Koskenniemi 2021, p. 7).

Jeremy Waldron, in his famous article on foreign law and jus gentium, explains that the
difference between jus naturale and jus gentium is that the latter does not consist of theories
and ideas about justice to be applied to positive law, but it consists of what law has actually
achieved in its history worldwide, accumulating shared insights on rights and justice, those that
judges throughout the world find in foreign courts’ decisions (Waldron 2005). From this point
of view, jus gentium can be correctly regarded as a common law of civilization (Maritain 1986,
p. 54).

Maritain explains the difference between jus gentium and jus naturale from an
epistemological point of view. While natural law is known by natural reason (Maritain 1986, p.
51), or “la raison commune de I’humanité” (p. 53), jus gentium is the result not of an individual,
but of a common effort of reasoning and deliberating along the way of justice, not in the
abstract, but on the ground of human actions. It is then the result of an artificial reason conveyed
by historical and common efforts in the search of justice. This explains why evidence of
injustices plays an important role in the work of clarifying what is not right and must not be
repeated. The idea is that it is easier to agree on injustice, rather than on justice (Shklar 1990)
and that the path of justice is always problematic.

The search of justice does not preclude the possibility of mistakes and injustices in jus
gentium. In so far as law aspires to justice, jus gentium is similar to jus naturale, but as long as
the search requires deliberations and decisions in history, jus gentium could depart from natural
law, that at the end of the day it is a way of indicating the justice of law. In the abstract, the
requirements of natural law would tend to be stable (rigid, according to Koskenniemi, quoted
above), while jus gentium is more changeable and time-dependent. Its changes make
controversial some of jus gentium’s conclusions. In other words, seeking justice in history is
inevitably an uncertain endeavour. This is the reason why along history jus gentium could
contain legal institutions that were clearly unjust from the point of view of natural law. For
Romans, the most significant example was slavery: Roman jurists noted that while it was for
sure that it belongs to jus gentium and jus civile, slavery was unjust under natural law — in other
words, under a more careful examination — because human beings are born free. In order to
understand this point, it is worth noticing that Roman jurists were not reasoning about jus

naturale and jus gentium in terms of the top-down relationships typical of rationalist theories.
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They neither made a list of principles of natural law to be implemented in positive law (jus
gentium and jus civile), nor a list of natural rights. They were instead reasoning critically on
positive law and were able to notice that a specific legal institution, even when it is well
consolidated and perhaps useful for the majority, was legal but not justified. It is not a
coincidence that in her last book on the cosmopolitan tradition, Martha Nussbaum suggested
that Grotius’ preference for natural law and his criticisms against jus gentium were precisely
motivated by jus gentium’s dependence on cultural and historical reasons (Nussbaum 2019, p.
113-118). In fact, there is an opposition between rationalist approaches to justice and the way
of thinking of justice starting from the relationships between jus naturale and jus gentium.

A contemporary example of how the search of justice is working in law in action can be
the international norms on human rights. They have certainly historical grounds, and yet they
differ from natural rights (Viola 2012). Their goal is to protect human beings in their different
living conditions, but they can be distorted by the influence of contemporary ideologies, such
as neoliberalism (Moyn 2017). It is precisely in their historical development that it is possible
to ascertain critically the implementations and strategies which are appropriate to the practice
of protecting rights and the interpretations which are instead unfaithful and misleading
(Trujillo; Viola, 2014). Habermas has famously provided a theoretical groundwork to develop
a conception of human rights to be implemented in a legal system that gives them shape and
content through a democratic procedure in which citizens are both addressees and authors of
the laws that regulates their living together. Only in this way they do not remain abstract
concepts, and imperialism could be avoided (Habermas 1998).

The difference between jus gentium and jus naturale could also depend on the fact that
what is evident and clear for natural law is just a very restricted core of the very first principles
for actions, a sort of basic rules orienting human actions to do good and avoid evil. Beyond this
threshold, everything is doubtful and controversial. But again, this does not preclude the battle
for justice, that in the contemporary debate on the concept of law is indicated as the claim to
justice or the justice aptness of law, a crucial character of its nature (within the debate on the
nature of international law, see Jovanovic 2019). Jus gentium is the result of humanity’s efforts
trying to discern right and wrong ways in its path for justice and peace. Rather than on theories
and ideas, jus gentium — but in general positive law in itself — might be understood as a lab in
which tentative solutions are tried and tested and sometimes settled. The collective nature of
this effort could make it more certain but does not eliminate the risk of mistakes, and then the
necessity of critical review. Jus gentium’s research for justice is then plausibly progressive and

tentative, not infallible, as well as not systematic.



2.3 A legal practice grounded on consensus

The tradition points at the idea of an implicit consensus at the origin of jus gentium. This
consent could be linked to its customary roots and it is confirmed through the application of the
norms, as a performative bottom up approval of a rule when followed as a correct basis for
action. This could be the reason why Vitoria said that, once jus gentium is established, in order
to abolish it, an act of consent would be required, and that is almost impossible (Comentarios
a la Secunda Secundae, g. 57, a. 3). In fact, the statement that a practice is no longer general
and consistent, and therefore a customary rule is no longer binding, although difficult, it is not
impossible. Innovating Vitoria’s thoughts, Francisco Suarez supports the idea that jus gentium
is freely introduced by human will and assumed by almost all nations by customs, spreading by
dissemination and imitation (De Legibus L. 2, ch. XVII). As in the case of the use of foreign
law in Waldron’s example, jus gentium becomes a common norm more by circulation than by
imposition. It is about accepting the rules as reasonable grounds for actions. From the point of
view of the State model of law, this feature is problematic in so far as States’ legal systems are
spread by imposition, with the subsequent risk of becoming imperialist when exported. The
model of law tailored made on jus gentium is able to include different forms of law, like those
that we call soft law, an archetypal example of regulations disseminated by propagation.®

The legal features that emerge from jus gentium as a paradigm of law could be summed
up in three points. Universality as openness to differences, that points at law as an inclusive
practice of coordination. Law as a common, historical, and contextual research of justice,
through the work of practical reason. A law able to obtain voluntary compliance because it
persuades instead of being imposed, spreading by dissemination.

In conclusion on this point, it can be observed that the proposal is more a heuristic tool
for understanding law, rather than a scheme of classification. The point is that the resizing of
the State model of law could facilitate to distinguish what is proper of law and what is proper
of its political version, the one that has taken form in the modern State. To look at law through
lenses able to perceive the legal phenomena beyond the States will help to identify different

legal elements and different features of law. Against the suspect that this would jeopardize the

6 One example is the best practice technique. As an alternative to mandatory legislated standards, best practices
refer to those activities that, properly systematized, can be reproduced to favour the best results in a given area.
Notwithstanding its managerial origins, it is a way of testing and disseminating suitable solutions, that in law mean
reasonable answers to coordination problems. | am not adopting uncritically the whole package of soft law. | am
just reasoning on the explanatory scope of a different paradigm of law.



democratic capacity of State law, in the last part of the contribution I will explore the ability of

law to promote an inclusive way of participation.

3 ON LAW AND JUSTICE

As mentioned before, one of the main characters of law in the light of jus gentium is its
link to justice. In this conclusive part, | want to examine another presumption rarely explicitly
clarified when arguing in favour of the predominance of the State law theory.

The premise is that the centrality of justice in the definition of law involves some
methodological aspects of legal philosophy and some well settled bias. To consider justice as a
component of the picture implies that “how law ought to be” is relevant for “what law is”,
against the classic positivistic approach that separates law as it is from law as is ought to be.
My thesis is not obviously that justice is the main character of law. There are many other
features, such as normativity, institutionalization, authority, but law coordinates behaviour and
settles disputes according to standards of justice, and this requirement confers a specific
meaning to the whole practice and makes easier to detect instrumentalizations. Then, it would
be proper to build a philosophy of positive law that includes justice among all those elements.

In the current debate on the nature of law the two strongest competing versions are the
idea of law as an artifact and law as a social practice (Ehrenberg, 2018). The first one
emphasizes the artificial nature of law, while the second one underlines its social and moral
texture, that is inevitably artificial too. In the first case, justice is one of the traits of the object
to build. In the second case, justice is a goal of the practice. But we must not mistake artifacts
with natural objects. Artifacts are human creations that depend on those who produce them.
Justice does not come to law as flying comes to birds. Justice is the aim of a human making. A
better comparison should be drawn having in mind the relationship between truth and scientific
theories. Justice is to law what truth is to scientific theories: truth depends on scientists’ work,
as justice depends on lawyers and citizens’ labour.

This second comparison between justice and truth is derived from the Rawlsian
definition of justice as the first virtue of social institutions in the political community (Rawls
1971, 81). It is an idea with a long tradition, from Aristotle to Aquinas to Hume, and recalls
again the link between law and the States, because of their link to political communities. For
classical thinkers the justification of this link was the bond with the common good at the core
of justice. Its determination is something that requests people’s involvement. The unfinished

project of modernity (Habermas 1983) has to do with a different way of building participation,
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grounded on reason and democracy. One of the justifications for the dominance of a State theory
of law is their ability to make possible democratic participation, even if as said above this
statement would introduce differences between democracies and authoritarian regimes.

But it is possible to insist on the special ability of law in making participation possible,
and perhaps in producing a more inclusive participation if compared to the political one in the
State, precisely because it operates according to a principle of justice. It is not that Politics is
about friends and enemies as in the Schmittian account, because Politics could be inclusive too,
even if it is always selective. On the contrary, legal inclusivity is a form of participation
dependent on deliberation and argumentation, whereas the Political pattern tends to be a matter
of majorities and minorities. In Politics a decision is legitimate because it is supported by the
majority. It is the mere fact that the majority wants something that makes the proposal
legitimate. In law, it is the consensus around an argument to be crucial. Legal developments of
this idea could be found in the theory of the argumentative nature of the legal practice (Alexy
1978) or in the project of integrating the famous Fuller’s desiderata of the rule of law (Fuller,
1964) elaborated by Raz in his last article on the rule of law (Raz 2019). Apart from connecting
the rules with the interests of those who are governed, he argued that clarity, generality,
prospectivity, stability, impartiality in applicating the law, must be integrated with the need of
reasonable decisions, with the demand for the reasons supporting decisions to be publicly
stated, with the requirement for the arguments to be relevant and based on appropriate
information.

At the end of the day, the inclusive character of law is a manifestation of justice. An old
legal principle of jus gentium says that parties must be involved in the decision regarding them:
quod omnes tangit ab omnibus approbari debet (what touches all ought to be approved by all).
This principle conveys a demand of active participation and consultation in deliberation — in
other words, of consensus — as a claim of distributive justice.

There are important implications of this principle in many branches of law, in the
legislative, where the legal contribution must be identified in the deliberative requirements, or
in the procedures of consultation and accountability in administrative law. But perhaps the most
significant point is that this is a valid principle even in adjudication. Fuller’s thesis is that the
jurisdiction performs a peculiar form of participation in the decision of the case by those
affected by the conflict (Fuller 1978). This participation is carried out consistently with the
nature of the jurisdictional activity, that means through reasoned arguments related to a case.
The parties, through their lawyers, produce reasons to interpret the facts and the law in a certain

way. The corroboration of the importance of this participation can be found in the fact that

11



contemporary legal systems are increasingly sensitive to the effective contribution of the parties
at any stage of the legal procedures. This materializes one of the classic legal guarantees that
can also be traced back to the rule of law, according to which no one can be sentenced without

being heard.
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