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5. 
POTESTÀ GENITORIALE E APPARTENENZA 
A ORGANIZZAZIONE CRIMINALE 
DI STAMPO MAFIOSO 
SALVATORE CASABONA 

6200$5,2�� ���3UHPHVVD�� OD� GLVFUH]LRQDOLWj�GHO� JLXGLFH�FLYLOH� VHFRQGR�&ULVFXROL��¦� ���
7HVL��GHFDGHQ]D�R�VRVSHQVLRQH�GHOOD�SRWHVWj�JHQLWRULDOH�GHOO¶DSSDUWHQHQWH�D�RUJDQL]�
]D]LRQH�FULPLQDOH�GL� VWDPSR�PDILRVR��±������5HFHQWL�RULHQWDPHQWL�JLXULVSUXGHQ]LDOL�
GHO� 7ULEXQDOH� SHU� L�0LQRUHQQL�� ±� �����0DILD� HG� LQFDSDFLWj� GL� DGHPSLHUH� DL� GRYHUL�
HGXFDWLYL��±����$QWLWHVL��SUHVXQ]LRQL�FRQWURYHUWLELOL�H�GLULWWL� LQYLRODELOL��±����6LQWHVL��
SULPH�FRQVLGHUD]LRQL�FRQFOXVLYH��

��� 3UHPHVVD�� OD� GLVFUH]LRQDOLWj� GHO� JLXGLFH� FLYLOH� VHFRQGR� &UL�
VFXROL�

,Q�XQR�GHJOL�XOWLPL�ODYRUL�GL�*LRYDQQL�&ULVFXROL��³/D�GLVFUH]LRQDOLWj�UHJR�
ODPHQWDUH�GHO�JLXGLFH�FLYLOH´����YLHQH�DIIURQWDWR�FRQ�XQ�WDJOLR�PDQXDOLVWLFR�LO�
WHPD�UHODWLYR�³DOO¶DSSRUWR�GHO�JLXGLFH�QHO�FRQFUHWL]]DUH�LO�GLULWWR�DVWUDWWDPHQ�
WH�VWDELOLWR�LQ�JLXVWL]LD�HIIHWWLYD´����

/¶RSHUD�VL�SURSRQH�GL�DSSURIRQGLUH�LQ�XQD�SURVSHWWLYD�VLVWHPDWLFD�O¶HVWHVR�
H�PROWHSOLFH�FRPSOHVVR�QRUPDWLYR�LQ�FXL�q�SUHYLVWD�XQD�GLVFUH]LRQDOLWj�GHFL�
VRULD�GHO�JLXGLFH�LQ�RUGLQH�DOOD�UHJRODPHQWD]LRQH�GHL�UDSSRUWL�JLXULGLFL�GL�GL�
ULWWR�SULYDWR��

/¶RELHWWLYR�GLFKLDUDWR�GDOO¶$XWRUH�q�TXHOOR�GL� LOOXVWUDUH�DL�GLVFHQWL� L�SHU�
FRUVL� ORJLFR�DUJRPHQWDWLYL�VHJXLWL�FRQFUHWDPHQWH�GDO�JLXGLFH�QHOO¶DIIURQWDUH�
IDWWLVSHFLH�UDSSRUWXDOL�FKH�SUHYHGDQR�PDUJLQL�GL�DSSUH]]DPHQWR�GLVFUH]LR�
QDOH��
 
 

��*��&ULVFXROL��La discrezionalità regolamentare del giudice civile��3DGRYD���������
��*��&ULVFXROL��La discrezionalità regolamentare del giudice civile��FLW���QRWD]LRQH��
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3HU�IDU�FLz�� LO�YROXPH�YLHQH�DUWLFRODWR�LQ�GXH�SDUWL�� OD�SULPD�GHGLFDWD�DO�
O¶LOOXVWUD]LRQH� GHOOD� QR]LRQH� JHQHUDOH� GL� GLVFUH]LRQDOLWj� UHJRODPHQWDUH� GHO�
JLXGLFH�FLYLOH�H�EUHYHPHQWH�D�TXHOOD�GL�UDSSRUWR�JLXULGLFR�SULYDWLVWLFR��OD�VH�
FRQGD��VLJQLILFDWLYDPHQWH�GHQRPLQDWD�³5LVFRQWUL´��FRQVLVWHQWH�SHU�O¶DSSXQWR�
QHOOD�YHULILFD�WUDPLWH�riscontri analitici giurisprudenziali�GHOOH�FRQGL]LRQL�GL�
RSHUDWLYLWj�GHO�SRWHUH�GL�DSSUH]]DPHQWR�GHO�JLXGLFH��

&Lz�FKH�QRQ�SXz�SDVVDUH�LQRVVHUYDWR�D�FRORUR�L�TXDOL�VL�VRQR�IRUPDWL�VXJOL�
VFULWWL� GHO� SURIHVVRUH�&ULVFXROL� q� OD� ULQQRYDWD�GLFKLDUD]LRQH� VLQ�GDOOH�SULPH�
SDJLQH�GHO�YROXPH�GHO�³YDORUH�VRFLDOH�GHO�FRQIHULPHQWR�GL�WDOH�SRWHUH�DO�JLX�
GLFH�H�GHO�VXR�HVHUFL]LR� LQ�RUGLQH�DOO¶DWWXD]LRQH�GL�un’equa giustizia�QHO�UL�
VSHWWR�GHO�SULQFLSLR�GL�OHJDOLWj´����

,O�ULQYLR�DOO¶HTXLWj�±�VL�ULWRUQHUj�SL��DYDQWL�VXO�SXQWR�±�DSSDUH�TXL�GD�LQ�
WHQGHUVL�TXDOH�limite procedurale�GHOOD�GLVFUH]LRQDOLWj�JLXGL]LDULD��LPSOLFDQ�
GR�HVVD�O¶LPSDU]LDOLWj�H�O¶RELHWWLYLWj�GHO�JLXGL]LR��

���7HVL�� GLVFUH]LRQDOLWj� JLXGL]LDOH� H� SRWHVWj� JHQLWRULDOH� GHOO¶DS�
SDUWHQHQWH�D�RUJDQL]]D]LRQH�FULPLQDOH�GL�VWDPSR�PDILRVR�

/¶LQGDJLQH�FKH�LQ�TXHVWD�VHGH�VL�YXROH�SURYDUH�D�FRQGXUUH�KD�DG�RJJHWWR�
O¶DSSOLFDELOLWj�QHL�FRQIURQWL�GL�FRORUR�L�TXDOL�DSSDUWHQJRQR�D�RUJDQL]]D]LRQL�
FULPLQDOL�GL�VWDPSR�PDILRVR�GHOOH�GLVSRVL]LRQL�GHO�FRGLFH�FLYLOH�WHVH�D�WXWHOD�
UH�LO�PLQRUH�QHOOH�LSRWHVL�GL�FRQGRWWH�JHQLWRULDOL�D�OXL�SUHJLXGL]LHYROL��

,Q�SDUWLFRODUH��FRQVLGHUDWR�LO�IRUWH�OHJDPH�GL�VDQJXH�FKH�FRQWUDGGLVWLQJXH�
WDOXQH� RUJDQL]]D]LRQL�PDODYLWRVH� H� FKH� SXz� LQQHVWDUH� GLQDPLFKH� GL� HPXOD�
]LRQH�GD�SDUWH�GHL�PLQRUL�LQGRWWULQDWL�D�PRGHOOL�FRPSRUWDPHQWDOL�DQWLVRFLDOL��
FL�VL�FKLHGH�VH�OH�QRUPH�GL�GLULWWR�FLYLOH�ex�DUWW������H�����F�F��QRQ�SRVVDQR�
FRVWLWXLUH�XQ�YDOLGR�VWUXPHQWR�JLXULGLFR�SHU�FRQWUDVWDUH�H�FRQWHQHUH�OD�vis at-

tractiva�GHOOD� IDPLJOLD�GL�RULJLQH�YHUVR�XQ�GHVWLQR�PDILRVR�DOWULPHQWL�GLIIL�
FLOPHQWH�HYLWDELOH��

,O�GDWR�VRFLRORJLFR�H�SVLFRORJLFR��FKH�LQ�TXHVWD�VHGH�QRQ�VDUj�DSSURIRQGL�
WR��UHVWLWXLVFH�LQWHUHVVDQWLVVLPL�VSXQWL�GL�ULIOHVVLRQH�SHU�LO�JLXULVWD��DQFRUFKp�
SULYDWLVWD��VXOOH�GLQDPLFKH�VRFLDOL�FHQWULSHWH�ULVSHWWR�D�XQ�QXFOHR�IDPLOLDUH�±�
HG�LQ�JHQHUH�DG�XQ�DPELHQWH�VRFLDOH�±�SRUWDWRUH�GL�PRGHOOL�FXOWXUDOL�H�GL�YLWD�
GHWHULRUL����

6XO�SLDQR�SHQDOLVWLFR�±�H�TXLQGL�LQ�XQ¶RWWLFD�HVFOXVLYDPHQWH�VDQ]LRQDWRULD�
±�LO�WHPD�QRQ�q�QXRYR��1RQ�VROR��LQIDWWL��OD�GLVFLSOLQD�VWDWXWDULD�UHVWLWXLVFH�XQ�
DUWLFRODWR�LPSLDQWR�QRUPDWLYR�FKH�SUHYHGH�FRPH�SHQD�DFFHVVRULD�RUD�OD�GH�

 
 

��*��&ULVFXROL��La discrezionalità regolamentare del giudice civile��FLW���S�����
��)��'L�0DULD��D�FXUD�GL���Il segreto e il dogma: percorsi per capire la comunità mafiosa��

0LODQR��������
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FDGHQ]D�GDOOD�SRWHVWj�JHQLWRULDOH��q�LO�FDVR�GL�FROXL�LO�TXDOH�VXELVFH�XQD�FRQ�
GDQQD�DOO¶HUJDVWROR�ex�DUW�����F�S����RUD�OD�VRVSHQVLRQH�GDOOD�PHGHVLPD�ex�DUW��
����F�S�S�����PD�DQFKH�de iure condendo�VL�UHJLVWUD�XQD�DVVDL�GLVFXVVD�SURSR�
VWD� GL� OHJJH�� O¶RQ�� &DUERQH� QH� q� LO� SULPR� ILUPDWDULR���� FKH� SUHYHGH� O¶DXWR�
PDWLFD�GHFDGHQ]D�GDOOD�SRWHVWj�JHQLWRULDOH� D� VHJXLWR�GL� FRQGDQQD�SHU� DVVR�
FLD]LRQH�GL�WLSR�PDILRVR�ex�DUW������ELV�F�S��

/D�GRWWULQD�FLYLOLVWLFD�LQYHFH�VHPEUD�DO�PRPHQWR�HVVHUH�ULPDVWD�HVWUDQHD�
DO�GLEDWWLWR��FKH�SUHVHQWD�FRPXQTXH�HOHPHQWL�GL�FULWLFLWj�VRWWR�LO�SURILOR�GHOOD�
VXVVXPLELOLWj�GHOOD�IDWWLVSHFLH�FRQVLGHUDWD�DOO¶LQWHUQR�GHJOL�VFKHPL�UHJRODWLYL�
ex�DUWW������H�����F�F���H�FKH�VL�DSSDOHVD�VGUXFFLROHYROH��FRPH�VL�YHGUj�GDS�
SUHVVR��QHOOD�SURVSHWWLYD�GHL�GLYHUVL�GLULWWL�IRQGDPHQWDOL�GD�WXWHODUH��

$SSDUH�GXQTXH�RSSRUWXQR�LQWHUURJDUVL�VH�H�D�TXDOL�FRQGL]LRQL�LO�JHQLWRUH�
DSSDUWHQHQWH� DG� XQD� RUJDQL]]D]LRQH� PDODYLWRVD� GL� VWDPSR� PDILRVR� YLROL� L�
GRYHUL�LQHUHQWL�DOOD�SRWHVWj�JHQLWRULDOH��ULQRPLQDWD�GL�UHFHQWH�³UHVSRQVDELOLWj�
JHQLWRULDOH´�VHQ]D�DSSDUHQWH�UDJLRQH�VH�QRQ�LGHRORJLFD�H�UHWRULFD�����HG�DQFR�
UD�� VH� WDOH�YLROD]LRQH�FRPSRUWL�GDO�SXQWR�GL�YLVWD�SURYYHGLPHQWDOH� OD�GHFD�
GHQ]D�GDOOD�UHVSRQVDELOLWj�JHQLWRULDOH�ex�DUW������F�F��R�O¶HPDQD]LRQH�GL�DOWUL�
³SURYYHGLPHQWL�FRQYHQLHQWL´�ex�DUW������F�F���SULPR�WUD�WXWWL�O¶DOORQWDQDPHQWR�
GHO�PLQRUH�GDOOD�UHVLGHQ]D�IDPLOLDUH��
 
 

��$UW������F�S�S���Sospensione dall’esercizio della responsabilità genitoriale��DUW�����F�S���
Decadenza dalla responsabilità genitoriale e sospensione dall’esercizio di essa��0LVXUH�LQ�
WHUGLWWLYH��WRWDOL�R�SDU]LDOL��FKH�LQFLGRQR�VXOOD�VIHUD�JLXULGLFD�GHOOD�SHUVRQD��

��3URSRVWD� GL� OHJJH� G¶LQL]LDWLYD� GHL� GHSXWDWL�&DUERQH��*DUDYLQL��$QWH]]D�� ,RUL��.\HQJH��
Introduzione dell’articolo 416-quater del codice penale, concernente la pena accessoria del-

la decadenza dalla potestà dei genitori a seguito di condanna per associazione di tipo ma-

fioso, di cui all’articolo 416-bis del medesimo codice, o per taluni delitti commessi avvalen-

dosi delle condizioni ivi previste��Q�������GHO����RWWREUH��������
��/D�PRGLILFD�DWWXDWD�FRQ�O¶DUW������G�OJV�����GLFHPEUH�������Q�������Revisione delle di-

sposizioni vigenti in materia di filiazione, a norma dell’articolo 2 della legge 10 dicembre 

2012, n. 219��LQ�YLJRUH�GDO���IHEEUDLR�������DUW�������G�OJV��FLW���VHPEUD�GLVFXWLELOH�VRWWR�GL�
YHUVL� SURILOL�� LQQDQ]LWXWWR�� DSSDUH� IRQGDWR� LO� VRVSHWWR� GL� VFRQILQDPHQWR� ULVSHWWR� DOOD� GHOHJD�
FRQWHQXWD�QHOO¶DUW����OHWW��K��OHJJH�Q�����������FKH�SUHYHGHYD�OD�GHILQL]LRQH�GHOOD�responsabi-

lità genitoriale��³TXDOH�DVSHWWR�GHOOD�SRWHVWj�JHQLWRULDOH´�H�LQ�UHOD]LRQH�DOO¶XQLILFD]LRQH�GHOOD�
GLVFLSOLQD�GHOOD�ILOLD]LRQH��VHFRQGDULDPHQWH�� WDOH� ORFX]LRQH�ULVFKLD�GL�FUHDUH�IUDLQWHQGLPHQWL�
ODGGRYH��SURSULR�FRQ�ULIHULPHQWR�DOOH�GLVSRVL]LRQL�ex�DUWW������H������OD�GHFDGHQ]D�R�OLPLWD�
]LRQH�GHOOD� UHVSRQVDELOLWj�JHQLWRULDOH� IRVVH� LQWHVD�FRPH� OD�FHVVD]LRQH�GHL�SHUVLVWHQWL�GRYHUL�
PDWHULDOL� H� PRUDOL� QHL� FRQIURQWL� GHL� ILJOL� �VL� YHGD� LQ� GRWWULQD� OH� OXFLGH� DUJRPHQWD]LRQL� GL�
(PDQXHOD�*LDFREEH�� Il prevalente interesse del minore e la responsabilità genitoriale. Ri-

flessioni sulla riforma “Bianca”��LQ�Dir. fam. pers.��������IDVF�����S��������LQILQH��OD�SUHJUHV�
VD� ORFX]LRQH�GL�³SRWHVWj�JHQLWRULDOH´�� LQ�IRU]D�GL�XQD�JLXULVSUXGHQ]D�FRVWDQWH��DOPHQR�D�IDU�
GDWD�GDOOD�QRWD�SURQXQFLD�GH�&RUWH�FRVW������PDU]R�������Q�������H�GL�XQD�GRWWULQD�FRQVROLGD�
WD��q�VWDWD�LQWHUSUHWDWD�FRPH�³GLULWWR�GRYHUH´�FKH�WURYD�QHOO¶LQWHUHVVH�GHO�ILJOLR�LO�VXR�IRQGD�
PHQWR�H�LO�VXR�OLPLWH��EHQ�GLVWDQWH�GXQTXH�GD�XQD�LGHD�UHWULYD�GL�VHPSOLFH�SRWHUH�VXL�ILJOL��

6XO�SXQWR�OHJJDVL�*��'H�&ULVWRIDUR��Dalla potestà alla responsabilità genitoriale: profili 

problematici di una innovazione discutibile��LQ�Nuove leggi civ. comm���������Q�����SS������
�����
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,Q�DVVHQ]D�GL�DXWRPDWLVPL��XQ�UXROR�FHQWUDOH�q�VYROWR�GDOOD�GLVFUH]LRQDOLWj�
GHFLVRULD� SUHYLVWD� GDOOH� GLVSRVL]LRQL� VXFFLWDWH�� O¶DSSUH]]DPHQWR� GHO� JLXGLFH�
YHUWH�GXQTXH�VXO�FRQFHWWR�VWHVVR�GL�UHVSRQVDELOLWj�JHQLWRULDOH�H�GL�YLROD]LRQH�
GHL�GRYHUL�DG�HVVD�LQHUHQWL��VXO�WLSR�H�JUDYLWj�GHO�SUHJLXGL]LR�LQ�FRQFUHWR�VRI�
IHUWR�GDO�ILJOLR��H�LQILQH��VXO�SURYYHGLPHQWR�VSHFLILFR�GD�DGRWWDUVL��QRQ�WDQWR�
DO�ILQH�GL�VDQ]LRQDUH�LO�JHQLWRUH�LQDGHPSLHQWH��PD�DOOR�VFRSR�GL�SURWHJJHUH�LO�
PLQRUH��SUHYHQHQGR�XOWHULRUL�SUHJLXGL]L�D�VXR�GDQQR��

&Lz�GHWWR��LO�OXFLGLVVLPR�VIRU]R�VLVWHPDWLFR�GL�&ULVFXROL�VXOOD�GLVFUH]LRQD�
OLWj� UHJRODPHQWDUH�GHO�JLXGLFH�FLYLOH� ULVXOWD�GL�JUDQGH�XWLOLWj�SHU� OD� WHVL�FKH�
TXL�VL�YXROH�SURYDUH�D�GLPRVWUDUH��

,Q�SDUWLFRODUH��OD�GLVSRVL]LRQH�LQ�PDWHULD�GL�GHFDGHQ]D�GDOOD�UHVSRQVDELOLWj�
JHQLWRULDOH�VXL�ILJOL�ex�DUW������F�F��YLHQH�LQTXDGUDWD�WUD�OH�QRUPH�FKH�ULFRQR�
VFRQR�DO�JLXGLFH�FLYLOH�XQD�GLVFUH]LRQDOLWj�GHFLVRULD�³SDUWLFRODUPHQWH�ULVWUHW�
WD´����LQ�FXL�JOL�³LQGLFL�OLPLWDWLYL´�GHO�SRWHUH�GL�DSSUH]]DPHQWR�GHO�JLXGLFH�VL�
ULVFRQWUDQR�R�LQ�XQD�SDUWLFRODUH�IRFDOL]]D]LRQH�ILQDOLVWLFD��YHGL�DG�HVHPSLR�OD�
GLVSRVL]LRQH� LQ�PDWHULD�GL�QRPLQD�JLXGL]LDULD�GHO� WXWRUH��ex� DUW������F�F���R�
FRPH�QHOOD�IDWWLVSHFLH�UDSSRUWXDOH�FKH�FL�RFFXSD�LQ�FXL�YL�q�XQ�grave pregiu-

dizio�GD�HYLWDUH��GD�³XQD�VHOHWWLYD�TXDOLILFD]LRQH�GHL�VXRL�SUHVXSSRVWL�RSHUD�
WLYL´����

$QFRUD�� FRQ� ULIHULPHQWR� DOOD� ³YHUVDWLOLWj´� GHOOD� GLVFUH]LRQDOLWj� JLXGL]LD�
ULD���� �YDOH� D� GLUH� DOO¶HVHUFL]LR� GHOOD� VWHVVD� LQ� RUGLQH� D� YLFHQGH� H� SURYYHGL�
PHQWL� GLYHUVL�� OD� QRUPD� LQ� RJJHWWR� YLHQH� LQVFULWWD� ±� LQYHUR� LQ� EDVH� DG� XQ�
RULHQWDPHQWR�GRWWULQDULR�RUPDL�UHVLGXDOH�±�WUD�L�F�G��³SURYYHGLPHQWL�VDQ]LR�
QDWRUL´�����RYYHUR�TXHOOL�³FRQWHQHQWL�GLVSRVL]LRQL� UHDWWLYH�SUHVH�GDOO¶DXWRULWj�
JLXGL]LDULD�QHL�FRQIURQWL�GL�FKL�VL�q�UHVR�FROSHYROH�GL�FRPSRUWDPHQWL�VFRUUHW�
WL��RIIHQVLYL��SUHJLXGL]LHYROL�R�FRPXQTXH�HVHFUDELOL´��FKH�SRVVRQR�FRQGXUUH�
DOO¶HVWLQ]LRQH�GHO�UDSSRUWR�JLXULGLFR�����

'LYHUVDPHQWH� GDOOD� GHFDGHQ]D� GDOOD� UHVSRQVDELOLWj� JHQLWRULDOH�� OD� SUHYL�
VLRQH�ex�DUW������F�F���UHODWLYD�DOO¶DGR]LRQH�GL�SURYYHGLPHQWL�LGRQHL�LQ�LSRWHVL�
GL�FRQGRWWD�SUHJLXGL]LHYROH�DL�ILJOL�QRQ�WDOH�GD�FRPSRUWDUH�OD�GHFDGHQ]D�GDO�
OD�SRWHVWj�JHQLWRULDOH��FRQIHULVFH�DO�JLXGLFH�XQ�SL��DPSLR�PDUJLQH�GL�GLVFUH�
]LRQDOLWj�GHFLVRULD��

4XL�� LO� FULWHULR� JXLGD� GHOOD� GLVFUH]LRQDOLWj� UHJRODPHQWDUH� LQGLYLGXDWR�
GDOO¶$XWRUH�q�TXHOOR�GHOO¶HTXLWj�FKH��SXU�QRQ�LQGLFDWD�HVSUHVVDPHQWH�QHO�GL�
VSRVWR�����YLHQH�YDOXWDWD�FRPH�³VRVWDQ]LDOPHQWH� LPPDQHQWH´�QHOOR� VWHVVR�����
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,O�UDJLRQDPHQWR�FKH�FRQGXFH�&ULVFXROL�D�WDOH�FRQVLGHUD]LRQH�WURYD�O¶DEEULYLR�
QHOOD� IXQ]LRQH�VWHVVD�GHOOD�GLVFUH]LRQDOLWj�JLXGL]LDULD�� LQWHVD�FRPH�³PHWRGR�
XWLOH�SHU�FRQFUHWL]]DUH�DO�PHJOLR�OD�VROX]LRQH�GL�JLXVWL]LD�DVWUDWWDPHQWH�SUH�
GLVSRVWD� GDOOD� QRUPD´����� OD� TXDOH� FRQWHVWXDOPHQWH� QH� GHWHUPLQD� L� OLPLWL� GL�
RSHUDWLYLWj��7XWWDYLD��VL�FRQWLQXD��ODGGRYH�QRQ�VLDQR�SUHYLVWL�OLPLWL�SDUWLFROD�
UL��HFFR�DOORUD�FKH�³O¶XQLFR�FRQGL]LRQDPHQWR�FKH�OD�GLVFUH]LRQDOLWj�SXz�VXEL�
UH�OH�GHULYD�GDOOD�VXD�VWHVVD�WLSLFD�VWUXPHQWDOLWj´��RYYHUR�GL�IDUH�JLXVWL]LD�QHO�
FDVR�FRQFUHWR��³(�SHU�UDJJLXQJHUH�TXHVWR�RELHWWLYR�O¶HVVHQ]LDOH�PLVXUD�GD�UL�
VSHWWDUH� q�SURSULR�TXHOOD�GHOO¶HTXLWj�� FKH� q� LO� OLPLWH�QDWXUDOH�GHOOD�JLXULVGL�
]LRQH��RVVHUYDQGR�LO�TXDOH�LO�GLULWWR�q�UHVR�YHUDPHQWH�XQ�UDJLRQHYROH�H�PHUL�
WRULR�IDWWR�XPDQR´�����

3HU�O¶$XWRUH��LQROWUH��OD�QRUPD�ex�DUW�����F�F��KD�XQ�FRQWHQXWR�FRPSOHVVR�
LQ�TXDQWR�GLUHWWD�YHUVR�RELHWWLYL�GLIIHUHQWL�FROOHJDWL�WUD�ORUR��GD�XQ�ODWR��TXHO�
OR�³VDQ]LRQDWRULR´��FRVu�YLHQH�YLVWR�O¶DOORQWDQDPHQWR�GDOOD�UHVLGHQ]D�IDPLOLD�
UH���GDOO¶DOWUR��TXHOOR�FKH�YLHQ�GHILQLWR�³GLUHWWLYR´�� LQ�TXDQWR�FRPSRUWD�XQD�
QXRYD�UHJROD]LRQH�GHO�UDSSRUWR�WUD�JHQLWRUH�H�ILJOLR��

�����5HFHQWL�RULHQWDPHQWL�JLXULVSUXGHQ]LDOL�GHO�7ULEXQDOH�GHL�0LQRUL�

8Q�UHFHQWH�RULHQWDPHQWR�JLXULVSUXGHQ]LDOH�GL�DOFXQL�7ULEXQDOL�SHU�L�0LQR�
UHQQL�����GLVORFDWL�LQ�TXHOOH�DUHH�LQ�FXL�q�PDJJLRUPHQWH�UDGLFDWD�OD�FULPLQDOLWj�
RUJDQL]]DWD��DSSDUH�GL�JUDQGH�LQWHUHVVH�SHU�O¶LQGDJLQH�FKH�FL�RFFXSD�H�SHU�JOL�
VSXQWL�FULWLFL�GL�ULIOHVVLRQH�FKH�VXVFLWD��

6L�YHGD�DG�HVHPSLR�OD�SURQXQFLD�GHO�7ULEXQDOH�SHU�L�0LQRUHQQL�GL�5HJJLR�
&DODEULD��LQ�FXL�D�IURQWH�GL�XQD�VLWXD]LRQH�IDPLOLDUH�IRUWHPHQWH�FDUDWWHUL]]DWD�
GD�PRGHOOL� GHYLDQWL�� LO�7ULEXQDOH�GHFLGH� in via d’urgenza� H� inaudita altera 

parte�GL�DOORQWDQDUH�L�PLQRUL�GDOOD�UHVLGHQ]D�IDPLOLDUH�H�GL�GLFKLDUDUH�GHFDGX�
WR�LO�SDGUH�GDOOD�SRWHVWj�JHQLWRULDOH�����

,O�FDVR�LQ�HVDPH�ULJXDUGD�XQD�GRQQD��FRQLXJDWD�FRQ�XQ�VRJJHWWR�GHWHQXWR�
H�FRQGDQQDWR�LQ�YLD�GHILQLWLYD�SHU�DVVRFLD]LRQH�PDILRVD��FKH�GHFLGH�GL�FROOD�
ERUDUH�FRQ�OD�JLXVWL]LD��GHQXQFLDQGR�LO�SDGUH�H�LO�IUDWHOOR��DQFK¶HVVL�DSSDUWH�
QHQWL�DOOD�µQGUDQJKHWD��
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���)��7RPPDVHR��I procedimenti de potestate e la nuova legge sulla filiazione��LQ�Riv. dir. 

proc���������Q�����SS�����������
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/H�LQGDJLQL�ULYHODQR�XQ�FOLPD�GL�FRQWLQXDWH�YHVVD]LRQL�SVLFRORJLFKH�H�YLR�
OHQ]H� ILVLFKH� WHVH�D� IDUH� ULWUDWWDUH� OD�GRQQD�GDOOH�GLFKLDUD]LRQL� IDWWH� LQQDQ]L�
O¶DXWRULWj�JLXGL]LDULD��,QROWUH�L�SDUHQWL�SURVVLPL�±�DIILGDWDUL�GHL�ILJOL�GXUDQWH�LO�
VRJJLRUQR�LQ�ORFDOLWj�SURWHWWD�GHOOD�FROODERUDWULFH�GL�JLXVWL]LD�±�QRQ�VL�IDQQR�
DOFXQ�VFUXSROR�QHOO¶XWLOL]]DUH�L�PLQRUL�FRPH�VWUXPHQWR�GL�ULFDWWR�H�SUHVVLRQH�
SVLFRORJLFD��

,O�PDOHVVHUH�GL�TXHVWL�XOWLPL��GRYXWR�DO�SHVDQWH�FOLPD�HVLVWHQWH�DOO¶LQWHUQR�
GHO�QXFOHR�IDPLOLDUH�FRQ�HYLGHQWL�ULSHUFXVVLRQL�VXO�ORUR�HTXLOLEULR�SVLFRORJL�
FR��HPHUJH�GD�XQD�VHULH�GL� LQWHUFHWWD]LRQL�DPELHQWDOL�� LQ�FXL�VL�HYLGHQ]LD� OD�
IUXVWUD]LRQH�SHU�QRQ�HVVHUH�LQ�JUDGR�GL�LQWHUYHQLUH�D�GLIHVD�GHOOD�PDGUH��SHU�LO�
FRLQYROJLPHQWR�±� ORUR�PDOJUDGR�±� LQ�GLQDPLFKH� ³DPELJXH´��SHU� OR� VPDUUL�
PHQWR�GRYXWR�DOOD�VRVWDQ]LDOH�DGHVLRQH�GHO�SDGUH�GHWHQXWR�ULVSHWWR�DOOH�FRQ�
GRWWH�OHVLYH�SHUSHWUDWH�GDO�VXRFHUR�QHL�FRQIURQWL�GHOOD�ILJOLD��

1HO�GHFUHWR�GHO�7ULEXQDOH�VL�HYRFD�D�SL��ULSUHVH�O¶DPELHQWH�IDPLOLDUH��GH�
ILQLWR�FRPH�³PDOVDQR´��³SHUPHDWR�GD�XQD�VRIIRFDQWH�FXOWXUD�PDILRVD´��DQL�
PDWR�GD�³GLVWRUWH�GLQDPLFKH´�H�GD�XQD�³FXOWXUD�GHWHULRUH�VWLJPDWL]]DWD´��

,O�FOLPD�GL�YLROHQ]D�H�VRSUDIID]LRQH�FRQGXFH�LQILQH�OD�GRQQD�DO�VXLFLGLR��
5LOHYDQWL�SHU�OD�WHVL�FKH�FL�RFFXSD�H�GHJQH�GL�HVVHUH�LQ�SDUWH�TXL�ULSURGRWWH�

VRQR�OH�DUJRPHQWD]LRQL�GHO�FROOHJLR�JLXGLFDQWH�FKH�JLXVWLILFDQR�LO�SURYYHGL�
PHQWR�GL�DOORQWDQDPHQWR�GHL�PLQRUL�GDOOD�UHVLGHQ]D�IDPLOLDUH�H�GL�FRQWHVWXD�
OH�ORUR�DIILGDPHQWR�DL�VHUYL]L�VRFLDOL�FRQ�FRQVHJXHQWH�GHFDGHQ]D�GDOOD�SRWH�
VWj�JHQLWRULDOH��

,Q� SDUWLFRODUH�� VL� HYLGHQ]LD� OD� SHULFRORVLWj� SHU� L�PLQRUL� GL� FRQGLYLGHUH�
³XQ�FRQWHVWR�DPELHQWDOH�IDPLOLDUH��«���SHUPHDWR�GD�GLQDPLFKH�PDODYLWRVH�
H��FRPXQTXH��GD�YDORUL�LPSURQWDWL�DG�XQD�VXE�FXOWXUD��FRQ�XQ�WUDYLVDWR�VHQ�
VR�GHOO¶onore�H�GHO�rispetto´��(G�DQFRUD��VL�VRWWROLQHD�FKH�³O¶HOHYDWR�ULVFKLR�
SHU�L�PHGHVLPL��PLQRUL��GL�VXELUH�XOWHULRUL�YHVVD]LRQL�H�GL�DFTXLVLUH�XQD�GH�
WHULRUH�FXOWXUD�PDODYLWRVD��R��FRPXQTXH�LPSURQWDWD�DL�YDORUL�³WULEDOL´�«���
QHOO¶DVVHQ]D� GL� YDOLGH� ILJXUH� GL� ULIHULPHQWR�� DSSDUH� XQD� LSRWHVL� WXWW¶DOWUR�
FKH�UHPRWD´��

(FFR�DOORUD�FKH�LO�pregiudizio grave�SHU�L�PLQRUL��FRQVLVWHQWH�DSSXQWR�QHO�
OD�FRQGLYLVLRQH�GHO�modus vivendi�FULPLQDOH�H�PDILRVR�GHO�JHQLWRUH��LQGXFH�L�
JLXGLFL� D�GLFKLDUDUH� OD�GHFDGHQ]D�GDOOD�SRWHVWj�JHQLWRULDOH�GHO�SDGUH�ex� DUW��
����F�F���SURYYHGLPHQWR�TXHVWR�FKH�±�VL�ULFRUGD�±�q�GLVWLQWR�QRQFKp�DQWLFLSD�
WR�ULVSHWWR�DOOD�SHQD�DFFHVVRULD�FRQVHJXHQWH�DG�XQD�FRQGDQQD�SHQDOH��

8WLOH��DQFRUD��ULWRUQDUH�DOO¶DUJRPHQWD]LRQH�GHO�FROOHJLR�LQ�RUGLQH�DOOD�GH�
FDGHQ]D�GHOOD�SRWHVWj�JHQLWRULDOH��LQ�FXL�VL�DIIHUPD�FKH�³�O�H�ULSHWXWH�FRQGDQ�
QH�SHU�UHDWL�GL�FULPLQDOLWj�RUJDQL]]DWD��LO�OXQJR�SHULRGR�GL�GHWHQ]LRQH��OD�FRQ�
VHTXHQ]LDOH�DVVHQ]D�HGXFDWLYD�GDOOD�YLWD�GHL�ILJOL�H�LO�PDQFDWR�GLVVHQVR�LQ�RU�
GLQH� DO� FRLQYROJLPHQWR� GHOOD�PLQRUH�*�� �GL� DSSHQD� ��� DQQL�� QHOOD� YLFHQGD�
FRQFHUQHQWH�OD�ULWUDWWD]LRQH�GHOOD�PDGUH��«��LPSRQJRQR�±�G¶XUJHQ]D�H�inau-

dita altera parte – DQFKH� WDOH�PLVXUD�� GHSRQHQGR� SHU� OD� VXD� incapacità di 

fornire ai figli un adeguato indirizzo educativo (presupposto imprescindibile 
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per un corretto esercizio della potestà genitoriale) e di tutelarli dalle nega-

tive dinamiche riassunte ����
3HUWDQWR�� VHPEUD� UDJLRQHYROH�DIIHUPDUH��DQFKH�DOOD� OXFH�GL�DOWUH�VLPLODUL�

VXFFLWDWH�SURQXQFH�GHO�7ULEXQDOH�SHU�L�0LQRUHQQL�����FKH�LO�SUHJLXGL]LR��FRQ�
VLVWHQWH�DSSXQWR�QHO� ULVFKLR�FKH� L� ILJOL� DVVXPDQR�FRPSRUWDPHQWL�GHYLDQWL� H�
LQVSLULQR� OD� SURSULD� HVLVWHQ]D� DL� GLVYDORUL� GHOOD� FULPLQDOLWj�� GLVFHQGD� FRPH�
GLUHWWD� FRQVHJXHQ]D�GDOO¶LQFDSDFLWj� JHQLWRULDOH� GL� IRUQLUH� DL�PLQRUL� XQ� DGH�
JXDWR� LQGLUL]]R� HGXFDWLYR�� QHO� VHQVR�GL� WUDVPHWWHUH� DJOL� VWHVVL� YDORUL� FLYLFL��
HGXFDQGROL�³DL�SULQFLSL�GL�OHJDOLWj��H��FRPXQTXH��GHO�EXRQ�YLYHUH�FLYLOH���VR�
OLGDULHWj�XPDQD�H�GLJQLWj�H��VRWWR�GLYHUVR�SURILOR��SUHVHUYDUO�L��GDL�ULVFKL�FRQ�
QHVVL�DO�PDQFDWR�ULVSHWWR�GL�WDOL�YDORUL´�����

,�SURYYHGLPHQWL�GL�DOORQWDQDPHQWR�GDOOD�UHVLGHQ]D�IDPLOLDUH��SHUILQR�GDOOD�
UHJLRQH�LQ�FXL�ULVLHGH�LO�QXFOHR�IDPLOLDUH�GL�RULJLQH��VRQR�SHUWDQWR�WHVL�D�³VRW�
WUDUUH�LO�PLQRUH�DG�XQ�GHVWLQR�DOWULPHQWL�LQHOXWWDELOH��«��H��QHO�FRQWHPSR���D��
FRQVHQWLUH�DO�PHGHVLPR�GL�VSHULPHQWDUH�FRQWHVWL�FXOWXUDOL�H�GL�YLWD�DOWHUQDWLYL�
D�TXHOOR�GHWHULRUH�GL�SURYHQLHQ]D´������

�����0DILD�HG�LQFDSDFLWj�GL�DGHPSLHUH�DL�GRYHUL�HGXFDWLYL�

$�TXHVWR�SXQWR�GHO�GLVFRUVR�DSSDUH�D�FKL�VFULYH�QHFHVVDULR�ULWRUQDUH�DO�si-

stema� RUGLQDPHQWDOH� GHOOH� UHOD]LRQL� JHQLWRUL�ILJOL� SHU�PHJOLR� LQTXDGUDUH� OD�
WHVL�JLXULVSUXGHQ]LDOH�VRSUD�HQXQFLDWD��

&RPH�QRWR��OD�UHVSRQVDELOLWj�JHQLWRULDOH��JLj�SRWHVWj�JHQLWRULDOH��WURYD�QHO�
GHWWDWR�FRVWLWX]LRQDOH�GHOO¶DUW�����H�LQ�TXHOOR�FRGLFLVWLFR�GHOO¶DUW������F�F��OH�
VXH�WUDGL]LRQDOL�FRRUGLQDWH�FRQWHQXWLVWLFKH�H�SL��LQ�JHQHUDOH�GL�VHQVR��

0DQWHQHUH��LVWUXLUH�HG�HGXFDUH�L�ILJOL�FRVWLWXLVFH�WDQWR�QHO�TXDGUR�FRQFHW�
WXDOH� GHOOD� SRWHVWj� JHQLWRULDOH� TXDQWR� LQ� TXHOOR� DWWXDOH� GHOOD� UHVSRQVDELOLWj�
JHQLWRULDOH� LO� QXFOHR� IRQGDQWH� GHL�munera� SUHRUGLQDWL� DOOR� VYROJLPHQWR� GHO�
SURFHVVR�HGXFDWLYR�GHO�ILJOLR��VHQ]D�LQWHUIHUHQ]H�LQGHELWH�GD�SDUWH�GHOOR�6WDWR��

/D�IXQ]LRQH�HGXFDWLYD��FHQWUDOH�SHU�OD� WHVL�FKH�FL�RFFXSD��QRQ�q�DVVLVWLWD�
GD�DOFXQD�GHILQL]LRQH�FRGLILFDWD�H�JHQHUDOH��HVVHQGR�HVVD�SURIRQGDPHQWH�OH�
JDWD� DO�PRPHQWR� VWRULFR� GL� XQD� FHUWD� VRFLHWj� H� DOOD� ³VWRULD´� LQGLYLGXDOH� GL�
RJQL�VLQJROD�IDPLJOLD��

6L�ULFRUGD�FKH�O¶LQGLFD]LRQH�GL�FRQIRUPLWj�GHOO¶D]LRQH�HGXFDWLYD�DL�³SULQ�

 
 

���&RUVLYR�DJJLXQWR��
���&IU��QRWD�����
���7ULEXQDOH�SHU� L�0LQRUHQQL� GL�5HJJLR�&DODEULD�� GHFU�� GHO� ��� OXJOLR������� S�� �� FKH� UL�

FKLDPD�LO�SUHDPEROR�GHOOD�&RQYHQ]LRQH�GL�1HZ�<RUN�VXL�'LULWWL�GHO�)DQFLXOOR��������UDWLILFD�
WD�FRQ�OHJJH����PDJJLR�������Q��������

���7ULEXQDOH�SHU�L�0LQRUHQQL�GL�5HJJLR�&DODEULD��GHFU��GHO����OXJOLR�������S�����
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FLSL� GHOOD�PRUDOH´�� FRQWHQXWD� QHOO¶DUW�� ���� F�F��� IX� HOLPLQDWD� GDO� OHJLVODWRUH�
ULIRUPLVWD�GHO������LQ�XQ¶RWWLFD�HJXDOLWDULD�H�GL�YDORUL]]D]LRQH�GHOOD�SHUVRQD�
OLWj�GHOO¶LQGLYLGXR� ULVSHWWR� D�PRGHOOL� VRFLDOL� GL� FRPSRUWDPHQWR� FKH� ULVFKLD�
YDQR�GL�WUDGXUVL�LQ�LPSRVL]LRQL�FXOWXUDOL�HG�LQGHELWH�OLPLWD]LRQL��

5LPDQH�SHUWDQWR�LO�SUREOHPD�GHOOD�GHILQL]LRQH�SRVLWLYD�GHO�GRYHUH�HGXFD�
WLYR� YHUVR� LO�PLQRUH�� FKH� VL� HVSOLFD� WDQWR� implicitamente�� DYHQGR� L�PRGHOOL�
FRPSRUWDPHQWDOL�GHL�JHQLWRUL�XQD�YDOHQ]D�LQGXEELDPHQWH�³HVHPSODUH´�SHU� L�
ILJOL�FKH�VDUDQQR�SRUWDWL�WHQGHQ]LDOPHQWH�DG�HPXODUOL��TXDQWR�esplicitamente��
GRYHQGR�OD�IXQ]LRQH�HGXFDWLYD�FRQVLVWHUH�LQ�XQD�D]LRQH�GL�indirizzo�GHO�PL�
QRUH��

'L�FHUWR��FRPH�SUHYLVWR�GDO�QXRYR�DUW������ELV�����FRPPD��F�F������OD�IXQ�
]LRQH�HGXFDWLYD�GHL�JHQLWRUL�GHYH�HVVHUH�HVHUFLWDWD�QHO�ULVSHWWR�GHOOH�FDSDFLWj��
LQFOLQD]LRQL�QDWXUDOL�HG�DVSLUD]LRQL�GHO�ILJOLR��

$�FLz� VL�GHYH�DJJLXQJHUH�FKH� OD� VWHVVD� IXQ]LRQH�HGXFDWLYD� WURYD�RUD�QHL�
SULQFLSL� IRQGDPHQWDOL� GHOOD� &RVWLWX]LRQH����� RUD� QHOOD� ³DWWLYLWj� GL� LQGLUL]]R��
PLUDWD�DG�RIIULUH�GHL�YDOLGL�HVHPSL�GL�YLWD´�����XQ�OLPLWH�FKH�SRWUHPPR�GHILQL�
UH�RQWRORJLFR�H�FRQVXVWDQ]LDOH�DO�VLVWHPD�JLXULGLFR��YROHQGR�OD�ORJLFD��DQFRUD�
SULPD�FKH�O¶LQWHUSUHWD]LRQH�IHGHOH�DOOR�VSLULWR�GHOO¶RUGLQDPHQWR��FKH�QRQ�VLD�
SRVVLELOH�WXWHODUH�XQ�GLULWWR�DG�HGXFDUH�LQGLYLGXL�D�FRQGRWWH�DQWLVRFLDOL��H�SHU�
WDQWR�contra jus��

/H�FRQVLGHUD]LRQL�GL�%XFFLDQWH�ULVXOWDQR�DQFRUD�XQD�YROWD�SDUWLFRODUPHQWH�
HORTXHQWL� H� OXFLGH�� ³QRQ� SRVVD� OD� IXQ]LRQH� GHL� JHQLWRUL�� SHU� TXDQWR� DWWLHQH�
VRSUDWWXWWR�DOO¶HGXFD]LRQH�HG�LVWUX]LRQH�GHL�ILJOL��HVVHUH�GLVVRFLDWD�GDL�YDORUL�
JHQHUDOL�GHOOD�FROOHWWLYLWj�H�GDOOH�VWHVVH�VWUXWWXUH�VRFLDOL��QHOOH�TXDOL�OD�IDPL�
JOLD�q� LQVHULWD��4XHL�YDORUL�SRVLWLYL��FXL�GHYH� LQVSLUDUVL� O¶D]LRQH�SHGDJRJLFD�
GHL�JHQLWRUL��GHYRQR�DOORUD�ULIOHWWHUH�O¶LQWHUHVVH�GHO�PLQRUH�FKH�q�TXHOOR�GL�HV�
VHUH�HGXFDWR�HG�LVWUXLWR�VSLULWXDOPHQWH�H�VRFLDOPHQWH�SHU�GLYHQLUH�PDQ�PDQR�
LO� FLWWDGLQR� GRWDWR� GL� TXHOOD�PDWXULWj� QHFHVVDULD� D� FKL� GHEED� YLYHUH� LQ� XQD�
FRPXQLWj� GHPRFUDWLFD�� TXDOH� q� TXHOOD� FKH� HPHUJH� GDO� QRVWUR� RUGLQDPHQWR�
FRVWLWX]LRQDOH��H�GHYRQR�WURYDUH�ULVSRQGHQ]D�LQ�TXHL�YDORUL�IRQGDPHQWDOL�GHO�

 
 

���7XWWDYLD�� YD� UDPPHQWDWR� FKH� OD� GRWWULQD�� QHOO¶RWWLFD� GL� WXWHOD� GHOO¶DXWRQRPR� VYLOXSSR�
GHOOD�SHUVRQDOLWj�GHO�PLQRUH�H�L�VXRL�GLULWWL�IRQGDPHQWDOL��DYHYD�JLj�VRWWROLQHDWR�±�FRQ�ULIHUL�
PHQWR� DOOD� SRWHVWj� JHQLWRULDOH� ±� XQD� VHULH� GL� OLPLWL� DOOD� IXQ]LRQH� HGXFDWLYD� FRQ� SDUWLFRODUH�
ULJXDUGR�DOOH�VFHOWH�UHOLJLRVH��DOOH�RSLQLRQL�SROLWLFKH��DOOH�GHFLVLRQL�LQ�PDWHULD�GL�LVWUX]LRQH�H�
IRUPD]LRQH�SURIHVVLRQDOH��FIU��0��'RJOLRWWL��La potestà dei genitori e l’autonomia del mino-

re��LQ�Trattato diritto civile e commerciale Cicu-Messineo��0LODQR��������S�������0��6HVWD��Il 
diritto di famiglia��LQ�Trattato Bessone��7RULQR��������S�����VV���

���*��9LOOD��Potestà dei genitori e rapporti con i figli��LQ�Trattato Bonilini-Cattaneo��Il di-

ritto di famiglia��,,,��7RULQR��������SS�����������$�*��3DULVL��I rapporti personali tra coniugi��
LQ�*��$XWRULQR�6WDQ]LRQH��GLUHWWR�GD���Il diritto di famiglia nella dottrina e nella giurispru-

denza. Trattato teorico-pratico��,�7RULQR��������S�������
���)��)LQRFFKLDUR��Matrimonio��LQ�Commentario Scialoja, Branca��sub�artt. 8-158��%ROR�

JQD�5RPD�������S�������
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OD�FRVFLHQ]D�VRFLDOH�FKH�OD�FROOHWWLYLWj�FRQVLGHUD�LQ�XQ�FHUWR�PRPHQWR�FRPH�
HVVHQ]LDOL�DO�YLYHUH�FLYLOH´�����

$�FRQIHUPD�GL�TXHVWD�OHWWXUD�VHPEUD�SRWHUVL�LQYRFDUH�O¶RUPDL�FRQVROLGDWR�
RULHQWDPHQWR� JLXULVSUXGHQ]LDOH� LQ� PDWHULD� GL� UHVSRQVDELOLWj� JHQLWRULDOH� SHU�
LQDGHJXDWH]]D�HGXFDWLYD��/D�&DVVD]LRQH�� D� IURQWH�GL� FRQGRWWH�JHQHUDWLYH�GL�
GDQQR�SRVWH�LQ�HVVHUH�GDO�PLQRUH��KD�SL��YROWH�ULEDGLWR�LO�SULQFLSLR�LQ�EDVH�DO�
TXDOH�OD�SURYD�OLEHUDWRULD�SHU�VXSHUDUH�OD�SUHVXQ]LRQH�GL�FROSD�GHL�JHQLWRUL�ex�
DUW�������F�F��FRQVLVWH�QHOOD�SURYD�³SRVLWLYD�GL�DYHUH� LPSDUWLWR�DO� ILJOLR�XQD�
EXRQD�HGXFD]LRQH� H�GL� DYHUH� HVHUFLWDWR� VX�GL� OXL�XQD� DGHJXDWD�YLJLODQ]D�� LO�
WXWWR� LQ�FRQIRUPLWj�FRQ�OH�FRQGL]LRQL�VRFLDOL�� IDPLOLDUL��DOO¶HWj�H�DO�FDUDWWHUH�
GHO� PLQRUH�� /¶LQDGHJXDWH]]D� GHOO¶HGXFD]LRQH� LPSDUWLWD� H� GHOOD� YLJLODQ]D�
HVHUFLWDWD� VX�XQ�PLQRUH�� IRQGDPHQWR�GHOOD� UHVSRQVDELOLWj�GHL�JHQLWRUL�SHU� LO�
IDWWR� LOOHFLWR� GDO� VXGGHWWR� FRPPHVVR�� SXz� HVVHUH� GHVXQWD�� LQ� PDQFDQ]D� GL�
SURYD�FRQWUDULD��GDOOH�PRGDOLWj�GHOOR�VWHVVR�IDWWR�LOOHFLWR�FKH�EHQ�SRVVRQR�UL�
OHYDUH�LO�JUDGR�GL�PDWXULWj�HG�HGXFD]LRQH�GHO�PLQRUH��FRQVHJXHQWL�DO�PDQFDWR�
DGHPSLPHQWR�GHL�GRYHUL�LQFRPEHQWL�VXL�JHQLWRUL´�����

2UD��WDOH�SUHYLVLRQH�DSSDUH�EHQ�SL��FKH�XQD�VDQ]LRQH�SHU�O¶LQRVVHUYDQ]D�
GHL�GRYHUL�JHQLWRULDOL����� HGXFDUH�DO� ILQH�GL� LPSRVWDUH�XQD�³FRUUHWWD�YLWD�GL�
UHOD]LRQH��«��RQGH�UHDOL]]DUH�XQD�SHUVRQDOLWj�HTXLOLEUDWD�FRQVDSHYROH�GHOOD�
UHOD]LRQDOLWj�GHOOD�SURSULD�HVLVWHQ]D�H�GHOOD�SURWH]LRQH�GHOOD�SURSULD�HG�DO�
WUXL�SHUVRQD�GD�RJQL�DFFDGLPHQWR�FRQVDSHYROPHQWH�LOOHFLWR´�����VHPEUD�GDUH�
FRQIHUPD��ODGGRYH�YH�QH�IRVVH�ELVRJQR��GHOO¶HVLVWHQ]D�GL�XQD�IXQ]LRQH�³VR�
FLDOH´�GHOO¶DWWLYLWj�HGXFDWLYD�GHL�JHQLWRUL��RYYHUR�GHO�SHUVHJXLPHQWR�WUDPLWH�
HVVD�GL� LQWHUHVVL� FKH�VRQR�DO� FRQWHPSR�GHO� VLQJROR� LQGLYLGXR�ILJOLR�� LQ�XQ�
UDSSRUWR�GL� LPPHGLDWH]]D��PD�DQFKH�±�PHGLDWDPHQWH�±�GHOOD�VRFLHWj�QHOOD�
VXD�LQWHUH]]D��

/¶HGXFD]LRQH�GHO�VLQJROR�DL�YDORUL�FLYLFL�IRQGDQWL�GL�XQD�GDWD�VRFLHWj�DS�

 
 

���$��%XFFLDQWH��La potestà dei genitori, la tutela e l’emancipazione, LQ�Tratt. Rescigno� 
���7RULQR��������S�������

���&DVV��FLY���6H]��,,,�����QRYHPEUH�������Q���������&DVV��FLY���6H]��,,,����GLFHPEUH�������
Q���������&DVV�� FLY���6H]�� ,,,�� ���RWWREUH�������Q��������FRQ�QRWD�GL�3DROD�4XDUWLFHOOL��La 

prova liberatoria dei genitori responsabili per culpa in educando ed in vigilando del fatto 

illecito compiuto dal figlio minore imputabile��ex�art. 2048 c.c.��LQ�Nuova giur. civ. comm���
������ SS�� ��������� 7ULEXQDOH� GL� 7UDQL�� ���PDJJLR� ������ Q�� ����0DULDIUDQFHVFD�&RFXFFLR��
Responsabilità genitoriale e prova liberatoria�� LQ�Fam. dir.��������Q�����SS�����������&DVV��
FLY���6H]�� ,,,�����PDJJLR�������Q�������FRQ�QRWD�GL�$OHVVDQGUD�6ROLQDV��Responsabilità dei 

genitori per culpa in educando ed in vigilando. Criteri di determinazione��LQ�Nuova giur. civ. 

comm���������SS�����������)UDQFHVFD�5RPDQD�)DQWHWWL��L’illecito del minore e la responsabi-

lità dei genitori��LQ�Fam. pers. succ���������Q�����S������VV���
���*�0��5LFFLR��Famiglia e responsabilità civile��LQ�*��$XWRULQR�6WDQ]LRQH��GLUHWWR�GD���Il 

diritto di famiglia nella dottrina e nella giurisprudenza��Trattato teorico-pratico��,��7RULQR��
������S�������

���&DVV��FLY���6H]��,,,�����DSULOH�������Q��������FRQ�QRWD�GL�)ORULDQD�(VSRVLWR��Autonomia 

del minore e responsabilità dei genitori��LQ�Nuova giur. civ. comm���������SS�������������
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SDUH�LQIDWWL�conditio sine qua�non�SHU�OD�VXVVLVWHQ]D��VYLOXSSR�H�FRHVLRQH�GHO�
OD�PHGHVLPD�VRFLHWj��

$QFKH�SHU�WDOH�UDJLRQH��FKL�VFULYH�QRQ�FRQGLYLGH�DIIDWWR�OD�VFHOWD�GHO�OHJL�
VODWRUH� LQ� RUGLQH� DOOD� VRVWLWX]LRQH� GHOOD� ORFX]LRQH� SRWHVWj� JHQLWRULDOH� FRQ�
TXHOOD�SL��a la page�H�GL�PDWULFH�FRPXQLWDULD�GL�UHVSRQVDELOLWj�JHQLWRULDOH�����
OD�SRWHVWj�GHL�JHQLWRUL� LQIDWWL�� ORQWDQD�RJJL�DQQL� OXFH�GDO�UHWULYR�FRQFHWWR�GL�
potere�autoritario� H� VXOOD� VFRUWD� GL� XQD� UDIILQDWD� H� OXQJD� HYROX]LRQH� JLXUL�
VSUXGHQ]LDOH�H�GRWWULQDULD�����UHFDYD�LQ�Vp�XQD�GLPHQVLRQH�sociale�GHL�GRYHUL�
JHQLWRULDOL��QHO�VHQVR�GL�LPSHJQR�YHUVR�OD�FROOHWWLYLWj�ROWUH�FKH�YHUVR�LO�VLQJR�
OR� LQGLYLGXR����� FKH� VHPEUD� GHO� WXWWR� REOLWHUDWD� QHOOD� QXRYD� GHRQWLFD� GHOOD�
³UHVSRQVDELOLWj�JHQLWRULDOH´��WXWWD�SURWHVD�FRP¶q�DOO¶HVFOXVLYD�GLPHQVLRQH�GL�
³XIILFLR�GL�GLULWWR�SULYDWR´��

5LWRUQDQGR�DO� WHPD�FKH�FL�RFFXSD�� OH� ULFKLDPDWH�GHFLVLRQL�GHO�7ULEXQDOH�
SHU� L�0LQRUHQQL� DSSDLRQR�SHUWDQWR� IUXWWR� GL� XQR� VFKHPD� HYROXWLYR� FKH�GH�
VFULYH�XQD�SDUWLFRODUH�LSRWHVL�LQ�FXL�VL�KD�YLROD]LRQH�GHO�GRYHUH�GL�HGXFDUH�L�
ILJOL��RYYHUR�TXHOOD� LQ�FXL� O¶D]LRQH�³HGXFDWLYD´��LPSOLFLWD�� WUDPLWH� L�PRGHOOL�
FRPSRUWDPHQWDOL� RIIHUWL� GDL� JHQLWRUL�� R� HVSOLFLWD��PHGLDQWH� XQ� SUHFLVR� LQGL�

 
 

���9HGDVL�5HJRODPHQWR��&(��Q������������GHO�&RQVLJOLR�����QRYHPEUH�������UHODWLYR�DO�
OD�FRPSHWHQ]D��DO�ULFRQRVFLPHQWR�H�DOO¶HVHFX]LRQH�GHOOH�GHFLVLRQL�LQ�PDWHULD�PDWULPRQLDOH�H�
LQ�PDWHULD�GL�UHVSRQVDELOLWj�JHQLWRULDOH��FKH�DEURJD�LO�UHJRODPHQWR��&(��Q�������������&RQ�
YHQ]LRQH�HXURSHD�VXOO¶HVHUFL]LR�GHL�GLULWWL�GHL�IDQFLXOOL��6WUDVEXUJR�LO����JHQQDLR�������UDWLIL�
FDWD�FRQ�OHJJH����PDU]R�������Q������DUWW��������FRPPD�����OHWW��E��������FRPPD�����OHWW��D�����
���FRPPD���������FRPPD��

���3��6WDQ]LRQH��Diritti fondamentali dei minori e potestà dei genitori, LQ�Rass. dir. civ., 

������S������ VV���)��586&(//2��La potestà dei genitori. Rapporti personali, sub artt.�315-

319, LQ�Comm. Schlesinger� 0LODQR��������passim��*��$XWRULQR�6WDQ]LRQH��Diritto di fami-

glia� 7RULQR��������S������VV���$��%XFFLDQWH��YRFH�©3RWHVWj�dei genitori», LQ�Enc. dir., ;;;,9��
0LODQR��������S������VV���&��&RVVX��YRFH�©3RWHVWj�dei genitori», LQ�Digesto/civ., ;,9��7RUL�
QR��������S������VV���0��'RJOLRWWL��La potestà dei genitori, LQ�Giurisprudenza del diritto di 

famiglia, 0LODQR��������S������VV���$�&��3HORVL��YRFH�©Potestà�dei genitori (diritto vigente)ª� 
LQ�Novissimo dig. it.� ;,,��7RULQR��������S������VV��

���$SSDUH� LQWHUHVVDQWH� D� FKL� VFULYH� LO� UHFXSHUR� H� LO� ULSHQVDPHQWR� LQ� VHQVR� HYROXWLYR�GHO�
FRQFHWWR�GL�IDPLJOLD�FRPH�seminarium rei publicae, EHQ�UDGLFDWR�LQ�GRWWULQD�SULPD�GHOOD�UL�
IRUPD�GHO�GLULWWR�GL�IDPLJOLD�GHO�������FIU��SHU�WXWWL�$��&LFX��Lo spirito del diritto familiare 

nel nuovo codice civile��LQ�Riv. dir. civ���������S����VV����3HU�HVVHUH�SL��SUHFLVL��H�VRSUDWWXWWR�
SHU�QRQ�HVVHUH�IUDLQWHVL��FLz�FKH�DSSDUH�GL�JUDQGH�VWLPROR�q�O¶LGHD�GHOOD�IDPLJOLD�FRPH�OXRJR�
QRQ�VROR�GHOOR�VYLOXSSR�DUPRQLFR�H�OLEHUR�GHOO¶LQGLYLGXR�H�GHOOD�SHUVRQD��PD�DQFKH�GL�IRUPD�
]LRQH�GHO�FLWWDGLQR��RYYHUR�GL�SUHSDUD]LRQH�FXOWXUDOH�H�PRUDOH�DOO¶HVVHUH��VHQWLUVL�H�FRPSRU�
WDUVL�TXDOH�PHPEUR�GL�XQD�FROOHWWLYLWj�SDFLILFD�H�RUGLQDWD��&Lz�±�VL�SXQWXDOL]]D�DQFRUD�±�QRQ�
YXROH�HVVHUH�XQ�LOORJLFR�H�SHUILQR�SDWHWLFR�ULQYHUGLPHQWR�GL�SDUDPHWUL�RJJHWWLYL�HVWULQVHFL�DOOD�
IXQ]LRQH�HGXFDWLYD�H�GL�LVWUX]LRQH�GHL�JHQLWRUL��TXDOL�DG�HVHPSLR�³L�SULQFLSL�GHOOD�PRUDOH´�D�
FXL�HVVH�IXQ]LRQL�GRYHYDQR�FRQIRUPDUVL��FRVu�FRPH�UHFLWDYD�O¶DUW������F�F��GHO�WHVWR�RULJLQDULR�
GHO�¶�����PD�XQD�IHUPD�H�FKLDUD�DIIHUPD]LRQH�GHOO¶LPSRUWDQ]D�H�FHQWUDOLWj�GHL�³YDORUL�FLYLFL´�
DL�TXDOL� LO�VLVWHPD�HGXFDWLYR�IDPLOLDUH�H�VFRODVWLFR�GHYRQR�WHQGHUH�LQ�XQR�VIRU]R�FRVWDQWH�H�
FRHUHQWH� GL� WUDVPLVVLRQH�� ,O� GLVFRUVR� PHULWHUHEEH� FRPXQTXH� XQ¶DWWHQ]LRQH� HG� DSSURIRQGL�
PHQWR��H�IRUVH�DQFKH�EHQ�DOWUD�SHQQD��FKH�LQ�TXHVWD�VHGH�QRQ�q�SRVVLELOH�GHGLFDUH��
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UL]]R�HGXFDWLYR��VLD�LPSURQWDWD�D�GLVYDORUL�H�RULHQWDWD�D�FRQGRWWH�DQWLVRFLDOL�
IUXWWR�GHO�contesto culturale mafioso��

���$QWLWHVL��SUHVXQ]LRQL�FRQWURYHUWLELOL�H�GLULWWL�LQYLRODELOL�

,O� WHPD�FKH� VL�q� VFHOWR�GL�DIIURQWDUH� LQGXEELDPHQWH�SUHVHQWD�HOHPHQWL�GL�
FULWLFLWj�HG�HVWUHPD�GHOLFDWH]]D��

3URYLDPR�RUD�D�PHWWHUH�LQ�RUGLQH�DOFXQH�ULIOHVVLRQL�FKH�HPHUJRQR�LQ�XQD�
SURVSHWWLYD�DQWLWHWLFD�FRQ�OD�WHVL�VRSUD�SURVSHWWDWD�HG�LOOXVWUDWD��

D��6H�q�YHUR�FKH�O¶DPELHQWH�IDPLOLDUH�PDILRVR�SXz�WUDGXUVL�LQ�XQ�SUHJLX�
GL]LR�SHU�LO�PLQRUH��q�SXU�YHUR�FKH�WDOH�SUHVXQ]LRQH�QRQ�SXz�HVVHUH�FRQVLGH�
UDWD�DVVROXWD�HG�LQFRQWURYHUWLELOH��

'LYHUVDPHQWH�GD�DOWUH� LSRWHVL�GL�FRQGRWWH� OHVLYH� LQ�GDQQR�GHL�PLQRUL� �VL�
SHQVL�DG�HVHPSLR�DL�UHDWL�GL�DEXVR�GHOOD�SRWHVWj�JHQLWRULDOH�R�D�UHDWL�VHVVXDOL�
LQ�ORUR�GDQQR���O¶DSSDUWHQHQ]D�GHO�JHQLWRUH�DG�XQD�RUJDQL]]D]LRQH�FULPLQDOH�
GL� VWDPSR�PDILRVR�QRQ�DSSDUH� LQQHUYDUH� LQ� Vp�XQD�SUHVXQ]LRQH� DVVROXWD�GL�
SUHJLXGL]LR�SHU�O¶LQWHUHVVH�PRUDOH�H��WDQWR�PHQR��PDWHULDOH�GHO�PLQRUH��WDOH�
GD�UDYYLVDUH�VHPSUH�H�FRPXQTXH�O¶LQLGRQHLWj�DOO¶HVHUFL]LR�GHOOD�SRWHVWj�JHQL�
WRULDOH��

Ê�EHQH�TXL�UDPPHQWDWH�FKH�GLYHUVH�LSRWHVL�FULPLQRVH�±�FKH�SRVWXODQR�SHU�
WDQWR� GLVYDORUL� GLIIHUHQ]LDELOL� ±� VL� SRVVRQR� DVWUDWWDPHQWH� FROORFDUH� ³LQ� XQ�
FRQWHVWR�PDILRVR´��TXHL�GHOLWWL�SRVWL�LQ�HVVHUH�GD�FRORUR�L�TXDOL�DJLVFRQR�FRQ�
³PHWRGR�PDILRVR´�R�SHU�DJHYRODUH�O¶DWWLYLWj�GL�DVVRFLD]LRQL�PDILRVH��PD�FKH�
QRQ�QHFHVVDULDPHQWH�SDUWHFLSDQR�DG�DOFXQ�VRGDOL]LR�����YL�VRQR�SRL�FRORUR� L�
TXDOL� FKH�� VHQ]D� HVVHUH� VWDELOPHQWH� LQVHULWL� QHOO¶RUJDQL]]D]LRQH� FULPLQDOH��
TXLQGL�QRQ�FRQGLYLGHQGR�OD�F�G��³affectio societatis´��IRUQLVFRQR�XQ�FRQWULEX�
WR�FDXVDOPHQWH�HIILFLHQWH�±�ROWUH�FKH�FRQVDSHYROH�H�YRORQWDULR�±�DOOD�FRQVHU�
YD]LRQH� R� DO� UDIIRU]DPHQWR� GHOOH� FDSDFLWj� RSHUDWLYH� GHO� VRGDOL]LR� PDILRVR�
�³FRQFRUUHQWL�HVWHUQL´������HG�LQILQH��L�SDUWHFLSDQWL�³LQWUDQHL´�DOO¶DVVRFLD]LRQH�
PDILRVD��RYYHUR�FRORUR�FKH�SRQJRQR�LQ�HVVHUH�D]LRQL�GHOLWWXDOL�LQ�IRU]D�GL�XQ�
YLQFROR�SHUPDQHQWH�FRQ�O¶RUJDQL]]D]LRQH�FULPLQDOH�³FRQ�DFFHQWXDWH�FDUDWWH�
ULVWLFKH� GL� SHULFRORVLWj� ±� SHU� UDGLFDPHQWR� QHO� WHUULWRULR�� LQWHQVLWj� GHL� FROOH�
JDPHQWL�SHUVRQDOL�H�IRU]D�LQWLPLGDWULFH´�����

2UD�� OD�JLXULVSUXGHQ]D�FRVWLWX]LRQDOH�� UDJLRQDQGR�VX�XQ�SLDQR� WXWWR� VDQ�
]LRQDWRULR�� KD� GLFKLDUDWR� LQ� GXH� LPSRUWDQWL� SURQXQFH� O¶LOOHJLWWLPLWj� FRVWLWX�
 
 

���/¶DUW����GHO�GHFUHWR� OHJJH����PDJJLR�������Q������ �SRL�FRQYHUWLWR� LQ� OHJJH���� OXJOLR�
������Q�������Conversione in legge, con modificazioni, del decreto-legge 13 maggio 1991, n. 

152, recante provvedimenti urgenti in tema di lotta alla criminalità organizzata e di traspa-

renza e buon andamento dell’attività amministrativa���
���&DVV��SHQ���6H]��8Q���VHQW�����OXJOLR������Q���������
���&RUWH�FRVW������PDJJLR�������Q�������
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]LRQDOH�GHOO¶DUW������F�S�S������FRPPD��FKH�VWDELOLVFH�XQD�SUHVXQ]LRQH�DVVROX�
WD�GL�adeguatezza�GHOOD�FXVWRGLD�LQ�FDUFHUH��TXDOH�PLVXUD�FDXWHODUH�GD�DSSOL�
FDUVL�D�VRJJHWWL�SHULFRORVL�H�TXLQGL�DQFKH�SHU�L�GHOLWWL�DVVRFLDWLYL�GL�FDUDWWHUH�
PDILRVR�����

3HU� FLz�FKH�TXL� LQWHUHVVD�EUHYHPHQWH� VRWWROLQHDUH�� LO� UDJLRQDPHQWR�GHOOD�
&RQVXOWD�VL�EDVD�VXOOD�QRQ�HTXLSDUDELOLWj��GDO�SXQWD�GL�YLVWD�GHOOD�pericolosità 

sociale�� WUD�JOL�³DVVRFLDWL´�� L�³FRQFRUUHQWL�HVWHUQL´�H�FRORUR� L�TXDOL�DJLVFRQR�
³FRQ�PHWRGR�PDILRVR´��H�SHUWDQWR�VXOOD�LUUDJLRQHYROH�DSSOLFD]LRQH�GHOOD�PH�
GHVLPD�PLVXUD�FDXWHODUH�GHOOD�FXVWRGLD�LQ�FDUFHUH�SUHRUGLQDWD�±�FRPH�VL�VD�±�
³D�WDJOLDUH�L�OHJDPL�HVLVWHQWL�WUD�OH�SHUVRQH�LQWHUHVVDWH�H�LO�ORUR�DPELWR�FULPL�
QDOH�GL�RULJLQH��PLQLPL]]DQGR�LO�ULVFKLR�FKH�HVVH�PDQWHQJDQR�FRQWDWWL�SHUVR�
QDOL�FRQ�OH�VWUXWWXUH�GHOOH�RUJDQL]]D]LRQL�FULPLQDOL�H�SRVVDQR�FRPPHWWHUH�QHO�
IUDWWHPSR�GHOLWWL´�����

6XO�SLDQR�FLYLOLVWLFR�� q�SODXVLELOH� DUJRPHQWDUH� LQ�TXHVWD�SULPD� IDVH�GHO�
O¶LQGDJLQH� FKH� LO� SUHJLXGL]LR�PLQRULOH�� FRQVLVWHQWH� ±� VL� ULSHWH� ±� QHO� ULVFKLR�
FKH�JOL�VWHVVL�DVVXPDQR�FRPSRUWDPHQWL�GHYLDQWL��DXPHQWL�probabilisticamen-

te� LQ� UDSSRUWR� DOO¶LQWHQVLWj� GHOOD� FRQGLYLVLRQH� GHO� VRGDOL]LR� FULPLQDOH� GL�
VWDPSR�PDILRVR�GD�SDUWH�GHO�JHQLWRUH��7XWWDYLD��ULPDQH�DSHUWD�O¶DQDOLVL�VFLHQ�
WLILFD�GL�WDOH�SUHVXQ]LRQH��FRPXQTXH�FRQWURYHUWLELOH��PHULWHYROH�GL�XQ�DSSUR�
IRQGLPHQWR�FKH�LQ�TXHVWD�VHGH�QRQ�q�SRVVLELOH�DUWLFRODUH��LQ�SDUWLFRODUH��D�FKL�
VFULYH�VHPEUD�QHFHVVDULD�XQD�LQGDJLQH�VXOOD�SRVVLELOH�ULOHYDQ]D�FLYLOLVWLFD�SHU�
OD�PDWHULD� FKH�FL�RFFXSD�GHL�PHFFDQLVPL�SUHVXQWLYL� DGRWWDWL� LQ� VHGH�SHQDOH�
LQHUHQWL�OD�³pericolosità sociale´�GHOO¶LQGLYLGXR��

E��,QROWUH��VH�q�YHUR�FKH�LO�PLQRUH�KD�GLULWWR�DG�HVVHUH�HGXFDWR����FRQIRU�
PHPHQWH�D�TXHO�³PLQLPR�HWLFR�LPSUHVFLQGLELOH�SHU�XQD�FRQYLYHQ]D�FLYLOH´�����
q�YHUR�DOWUHVu�FKH�q�VDQFLWR�D�OLYHOOR�QD]LRQDOH�HG�LQWHUQD]LRQDOH�XQ�GLULWWR�GHO�
PHGHVLPR�D�SUHVHUYDUH�OH�UHOD]LRQL�IDPLOLDUL�����

/D�FHQWUDOLWj�GHOO¶LQWHUHVVH�GHO�PLQRUH�QHOOH�D]LRQL�GL�VWDWR�q�SRL�XQ�GDWR�
JLXULVSUXGHQ]LDOPHQWH�FRQVROLGDWR��FRPH�SHU�DOWUR�ULEDGLWR�GDOOD�UHFHQWH�VHQ�
WHQ]D�GHOOD�&RUWH�&RVWLWX]LRQDOH�FKH�KD�GLFKLDUDWR�O¶LOOHJLWWLPLWj�GHOO¶DUW������
F�S��QHOOD�SDUWH�LQ�FXL�VWDELOLYD�FKH��LQ�FDVR�GL�FRQGDQQD�SURQXQFLDWD�FRQWUR�LO�

 
 

���&RUWH�FRVW������IHEEUDLR�������Q������&RUWH�FRVW������PDU]R�������Q������
���&RUWH�FRVW������IHEEUDLR�������Q������S������
���3DVTXDOH�6WDQ]LRQH��Il diritto all’educazione del minore��LQ�www.comparazioneediritto 

civile�it��PDU]R�������
���0��6HVWD��Genitori e figli tra potestà e responsabilità��LQ�Riv. dir. priv���������Q�����S��

����� /D� OLEHUWj� HGXFDWLYD�� SHUDOWUR�� LQFRQWUD� XQ� SULPR� OLPLWH� QHL� SULQFLSL� IRQGDPHQWDOL�
GHOO¶RUGLQDPHQWR��ULVXOWDQWL�GDOOH�GLVSRVL]LRQL�FRVWLWX]LRQDOL�H�GDOOD�OHJLVOD]LRQH�SHQDOH��GDOOH�
TXDOL�VL�HYLQFH�XQD�VRUWD�GL�PLQLPR�HWLFR�LPSUHVFLQGLELOH�SHU�XQD�FRQYLYHQ]D�FLYLOH��6DUHEEH�
LQIDWWL�LOORJLFR�ULWHQHUH�FKH�O¶D]LRQH�SHGDJRJLFD�SRVVD�HVVHUH�OHFLWDPHQWH�LQGLUL]]DWD�FRQWUR�L�
YDORUL�VX�FXL�VL�IRQGD�O¶RUGLQDPHQWR��FKH�UHJJH�OD�VRFLHWj�GL�FXL�LO�PLQRUH�q�SDUWH´��

���*��$XWRULQR�6WDQ]LRQH��Il diritto alla genitorialità e alle relazioni familiari�� LQ�www. 

comparazioneedirittocivile.it��PDJJLR�������
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JHQLWRUH�SHU�LO�GHOLWWR�GL�DOWHUD]LRQH�GL�VWDWR�ex�DUW�����F�S���QH�VDUHEEH�FRQ�
VHJXLWD�DXWRPDWLFDPHQWH�OD�SHUGLWD�GHOOD�SRWHVWj�JHQLWRULDOH��FRVu�SUHFOXGHQ�
GR�DO�JLXGLFH�RJQL�SRVVLELOLWj�GL�YDOXWD]LRQH�dell’interesse del minore nel ca-

so concreto�����
/H�GHFLVLRQL�FLWDWH�GHL�7ULEXQDOL�SHU�L�PLQRUHQQL��ROWUH�DOO¶DOORQWDQDPHQWR�

GHL�PLQRUL�GDOOD�UHVLGHQ]D�IDPLOLDUH��KDQQR�GLVSRVWR�O¶DIILGR�GHL�PHGHVLPL�DL�
VHUYL]L� VRFLDOL� FRQ� LO�PDQGDWR�GL� LQGLYLGXDUH�FDVH�IDPLJOLD��RUGLQDWR� LO� ORUR�
WUDVIHULPHQWR�LQ�DOWUH�UHJLRQL��SURLELWR�DL�SDUHQWL�SURVVLPL��LQFOXVL�JOL�DVFHQ�
GHQWL��TXDOVLDVL�FRQWDWWR��QRPLQDWR�XQ�FXUDWRUH�VSHFLDOH�R�XQ�WXWRUH�H�GLVSR�
VWR�DQWLFLSDWDPHQWH�HG�inaudita altera parte�OD�GHFDGHQ]D�GDOOD�SRWHVWj�JHQL�
WRULDOH��

8Q¶D]LRQH�GXQTXH�WHVD�D�³UHFLGHUH´�GHO�WXWWR�L�FRQWDWWL�FRQ�LO�QXFOHR�IDPL�
OLDUH�G¶RULJLQH��

&Lz�GHWWR��SURSULR�OD�UHFHQWH�ULIRUPD�LQ�PDWHULD�GL�ILOLD]LRQH��FKH�KD�QR�
YHOODWR�LO�FRGLFH�FLYLOH�H�LQ�SLHQD�VLQWRQLD�FRQ�O¶DUW�����&RVW���KD�GDWR�SDUWLFR�
ODUH�ULOLHYR�HG�LPSRUWDQ]D�DO�³diritto di crescere in famiglia e di mantenere 

rapporti significativi con i parenti´� �DUW�� ���� ELV�� ��� FRPPD�� F�F���� ULFRQR�
VFHQGR�DOWUHVu�DJOL�DVFHQGHQWL�XQ�³diritto di mantenere rapporti significativi 

con i nipoti minorenni´��DUW�����ELV�����FRPPD��F�F�������
/D� FRUQLFH�GL� QRUPH� LQWHUQD]LRQDOL� SRL� ULEDGLVFH� FRQ� IRU]D� LO� GLULWWR� GHO�

IDQFLXOOR� DG� XQ� UDSSRUWR� FRQWLQXDWLYR� FRQ� FLDVFXQR� GHL� JHQLWRUL�� FRVu�� OD�
&RQYHQ]LRQH�LQWHUQD]LRQDOH�GL�1HZ�<RUN�VXL�GLULWWL�GHO�IDQFLXOOR����VDQFLVFH�
LO�GLULWWR�GHOOR� VWHVVR�DG�HVVHUH�allevato�GDL�SURSUL�JHQLWRUL� �DUW��������FRP�
PD��� QRQFKp� TXHOOR� D� SUHVHUYDUH� OH� relazioni familiari� �DUW�� ��� ��� FRPPD���
VLPLOPHQWH��OD�&DUWD�GHL�'LULWWL�)RQGDPHQWDOL�GHOO¶8QLRQH�(XURSHD����DOO¶DUW��
�������FRPPD��DIIHUPD�LO�³GLULWWR�GL�LQWUDWWHQHUH�UHJRODUPHQWH�UHOD]LRQL�SHU�
VRQDOL�H�FRQWDWWL�GLUHWWL�FRQ�L�GXH�JHQLWRUL, salvo qualora ciò sia contrario al 

suo interesse´��
F�� ,QILQH�� VH� q� YHUR� FKH� O¶LQWHUHVVH�GHO�PLQRUH�GHEED� HVVHUH� FRQVLGHUDWR�

GDO�JLXGLFH�SUHPLQHQWH�H�FHQWUDOH��VHPEUD�DOWUHVu�YHUR�FKH�L�GLULWWL�H�JOL�LQWH�
UHVVL�SDUHQWDOL��SXU�VRWWR�RUGLQDWL�ULVSHWWR�D�TXHOOL�ILOLDOL��QRQ�SRVVDQR�H�QRQ�
GHEEDQR�ULVXOWDUH�³DQQLFKLOLWL´�H�GHO�WXWWR�GHELOLWDWL�GD�XQD�ORJLFD�GL�SURWH]LR�
QH�PLQRULOH� FKH�SXz�FRUUHUH� LO� ULVFKLR�YLUWXDOH�GL� VRUWLUH� HIIHWWL� HVDWWDPHQWH�
FRQWUDUL�D�TXHOOL�YROXWL��
 
 

���&RUWH�FRVW������IHEEUDLR�������Q������
���6XO�GLEDWWLWR�SUHFHGHQWH�DOOD�ULIRUPD�GHO�������FIU��)UDQFHVFD�&RVWDQWLQL��Nota in tema 

di potestà dei genitori��LQ�Giur. it���������S����VV��$�TXDQWR�GHWWR�VL�DJJLXQJDQR�DOWUH�GLVSRVL�
]LRQL��TXDOL�DG�HVHPSLR�O¶DUW��������FRPPD��OHJJH���PDJJLR�������Q�������Diritto del minore 

ad una famiglia��³,O�PLQRUH�KD�GLULWWR�GL�FUHVFHUH�HG�HVVHUH�HGXFDWR�QHOO¶DPELWR�GHOOD�SURSULD�
IDPLJOLD´��

���&RQYHQ]LRQH� VXL� GLULWWL� GHO� IDQFLXOOR�̘�1HZ�<RUN����QRYHPEUH�������� UDWLILFDWD� FRQ�
OHJJH����PDJJLR�������Q�����̘���

���&DUWD�GHL�'LULWWL�)RQGDPHQWDOL�GHOO¶8QLRQH�(XURSHD�������&����������
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$�WDO�ULJXDUGR��VL�YXROH�LQ�TXHVWD�VHGH�QRQ�DIIURQWDUH�LO�QRWR�GLEDWWLWR�GL�
GLULWWR�LQWHUQR�VXOOD�WLWRODULWj�LQ�FDSR�DL�JHQLWRUL�GL�GLULWWL�VRJJHWWLYL�R�SLXWWR�
VWR�GL�SRWHUL�H�GRYHUL�GD�HVHUFLWDUH�QHOO¶LQWHUHVVH�GHO�ILJOLR�����6L�ULWLHQH�LQYH�
FH�PDJJLRUPHQWH�IUXWWXRVR�SHU�LO�SHUFRUVR�DUJRPHQWDWLYR�FKH�VL�q�LQWUDSUHVR�
ULFRUGDUH� OH� LQGLFD]LRQL� IRUQLWH� GDOOD� &RUWH� (XURSHD� GHL� 'LULWWL� GHOO¶8RPR�
SURSULR�LQ�RFFDVLRQH�GL�SURQXQFH�LQ�PDWHULD�GL�FRQIRUPLWj�GHL�SURYYHGLPHQWL�
DEODWLYL�R� OLPLWDWLYL�GHOOD�SRWHVWj�JHQLWRULDOH�FRQ� O¶DUW����GHOOD�&RQYHQ]LRQH�
ULJXDUGDQWH�LO�ULVSHWWR�GHOOD�YLWD�SULYDWD�H�IDPLOLDUH�����

1HO� FHOHEHUULPR� FDVR� Scozzari e Giunta contro Italia����� OD� &RUWH�� EHQ�
FRQVDSHYROH�FKH�OD�³GLVJUHJD]LRQH�GL�XQD�IDPLJOLD�FRVWLWXLVFH�XQD�LQJHUHQ]D�
JUDYLVVLPD´�����H�FKH�SHU�³XQ�JHQLWRUH�H�VXR�ILJOLR��HVVHUH�LQVLHPH�UDSSUHVHQ�
WD�XQ�HOHPHQWR�IRQGDPHQWDOH�GHOOD�YLWD�IDPLOLDUH´�����DIIHUPD�FKH�³OD�SUHVD�GL�
UHVSRQVDELOLWj�GL�XQ�EDPELQR�GD�SDUWH�GHOOH�DXWRULWj�SXEEOLFKH�QRQ�SRQH�ILQH�
DOOH�UHOD]LRQL�IDPLOLDUL´�GL�WDOFKp�³QRUPDOPHQWH�ELVRJQD�FRQVLGHUDUH�O¶DIILGD�
PHQWR�GL�XQ�EDPELQR�FRPH�XQD�PLVXUD� WHPSRUDQHD�GD�VRVSHQGHUH�QHO�PR�
PHQWR�LQ�FXL�OD�VLWXD]LRQH�VL�SUHVWL�H��«��RJQL�DWWR�GL�HVHFX]LRQH�GHYH�FRQ�
FRUGDUH�FRQ�OR�VFRSR�XOWLPR��ULXQLUH�QXRYDPHQWH�LO�JHQLWRUH�QDWXUDOH�H�LO�IL�
JOLR´�����

&Lz�GHWWR��ULEDGLWD�O¶LPSRUWDQ]D�FHQWUDOH�GHO�VXSHULRUH�LQWHUHVVH�GHO�EDP�
ELQR�� L�JLXGLFL�GL�6WUDVEXUJR�GDQQR�GXH� LQGLFD]LRQL�FKH�DSSDLRQR�PXRYHUVL�
VX�SLDQL�GLIIHUHQWL�� OD�SULPD��GL�PDWULFH�HUPHQHXWLFD�� LQGLYLGXD�LO�FULWHULR�GL�
YDOXWD]LRQH�FKH�GHYH�DQLPDUH�OH�GHFLVLRQL�JLXGL]LDOL�LQ�PDWHULD�RYYHUR�OD�UL�
FHUFD� GHO� ³JLXVWR� HTXLOLEULR� GD� FRPELQDUH� WUD� JOL� LQWHUHVVL� FRQFRUUHQWL� GHO�
O¶LQGLYLGXR�H�GHOOD�VRFLHWj�QHO�VXR�LQVLHPH´����H�FRQVHJXHQWHPHQWH��FRQ�ULIH�
ULPHQWR�DO�FDVR�GL�VSHFLH��O¶LQGLYLGXD]LRQH�GHO�JLXVWR�HTXLOLEULR�WUD�³JOL�LQWH�
UHVVL� GHO� ILJOLR� D� UHVWDUH� LQ� DIILGDPHQWR� H� TXHOOR� GHO� JHQLWRUH� D� YLYHUH� FRQ�

 
 

���6L�YHGD�VXO�SXQWR��$�&��3HORVL��La potestà genitoriale�� LQ�Digesto/civ��� ,�DJJ���7RULQR�
������

���&RQYHQ]LRQH�(XURSHD�GHL�'LULWWL�GHOO¶8RPR����JLXJQR�������&IU��9��)HUUDQGR��Genito-

ri e figli nella giurisprudenza della Corte europea dei diritti dell’uomo��LQ�Fam. dir���������
S�������VV��

���&RUWH�(XURSHD�GHL�'LULWWL�GHOO¶8RPR��Scozzari e Giunta contro Italia����RWWREUH�������
Q������������&IU��*LOGD�)HUUDQGR��'LULWWL�GHOOH�SHUVRQH�H�FRPXQLWj�IDPLOLDUH�QHL�UHFHQWL�RULHQ�
WDPHQWL�GHOOD�&RUWH�(XURSHD�GHL�GLULWWL�GHOO¶XRPR��LQ�Fam. pers. succ���������Q�����S������VV��

���&RUWH�('8��6FR]]DUL��FLW���SDU�������
���&RUWH�('8��6FR]]DUL��FLW���SDU�������
���&RUWH� ('8�� 6FR]]DUL�� FLW��� SDU�� ����� SDU�� ����� ,Q� TXHVWD� PDWHULD�� q� GD� WHQHUH� FRQWR�

GHOO¶DOWR�ULVFKLR�FKH�XQD�LQWHUUX]LRQH�SUROXQJDWD�GHL�FRQWDWWL�WUD�JHQLWRUH�H�ILJOLR�R�GHJOL�LQ�
FRQWUL� WURSSR�GLVWDQ]LDWL�QHO� WHPSR�FRPSURPHWWDQR�RJQL�VHULD�SRVVLELOLWj�GL�DLXWDUH�JOL� LQWH�
UHVVDWL�D�VXSHUDUH�OH�GLIILFROWj�LQWHUFRUVH�QHOOD�YLWD�IDPLOLDUH�H�GL�ULXQLUOL��ULVFKLR�DQFRUD�SL��
SUHVHQWH�QHO�FDVR�GHO�ILJOLR�PLQRUH�DYXWR�ULJXDUGR�DOOD�VXD�JLRYDQH�HWj�DO�PRPHQWR�GHOOD�VH�
SDUD]LRQH�´��

���&RUWH�('8��6FR]]DUL��FLW���SDU�������
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OXL´�����OD�VHFRQGD��FKH�SDUH�LQQHUYDUH�XQ�UDJLRQDPHQWR�GL�politica del dirit-

to���SXU�ULFRQRVFHQGR�DJOL�6WDWL�DPSLD�DXWRQRPLD�H�GLVFUH]LRQDOLWj�QHO�YDOXWD�
UH�OD�QHFHVVLWj�GL�DIILGDPHQWR�GL�XQ�PLQRUH��LQYLWD�JOL�VWHVVL�³DG�XQ�FRQWUROOR�
SL�� ULJRURVR� VLD� VXOOH� UHVWUL]LRQL� VXSSOHPHQWDUL�� FRPH� TXHOOH� LPSRVWH� GDOOH�
DXWRULWj�DL�GLULWWL�H�DOOH�YLVLWH�GHL�JHQLWRUL��VLD�VXOOH�JDUDQ]LH�GLUHWWH�DG�DVVLFX�
UDUH� O¶HIIHWWLYD� SURWH]LRQH� GHO� GLULWWR� GHL� JHQLWRUL� H� GHL� EDPELQL� DO� ULVSHWWR�
GHOOD�ORUR�YLWD�IDPLOLDUH´�����

���6LQWHVL��SULPH�FRQVLGHUD]LRQL�FRQFOXVLYH�

$OOD�OXFH�GL�TXDQWR�VLQ�TXL�GHWWR��DSSDUH�RSSRUWXQR�DOORUD�SURYDUH�DG�DUWL�
FRODUH�XQD�SULPD�H�FRPXQTXH�SURYYLVRULD�sintesi�FKH�WHQJD�FRQWR�GHL�GLYHUVL�
SURILOL��DQFRUFKp�DQWLWHWLFL��VLQ�TXL�HPHUVL��

9D�LQQDQ]LWXWWR�ULFRUGDWR�LQ�XQ¶RWWLFD�SURFHVVXDO�FLYLOLVWLFD�FKH�L�SURYYH�
GLPHQWL�ex�DUWW������������H�����F�F��VRQR�SULYL�GHL�FDUDWWHUL�GHOOD�GHFLVRULHWj�
H�GHILQLWLYLWj�LQ�VHQVR�VRVWDQ]LDOH��SRWHQGR�HVVL�HVVHUH�PRGLILFDWL�H�UHYRFDWL�
LQ�RJQL�PRPHQWR�ex�DUW������F�S�F��

/¶LPPHGLDWH]]D�GHOOH�GHFLVLRQL�H�O¶DVVHQ]D�GHO�FRQWUDGGLWWRULR�FRQ�L�JHQL�
WRUL��FRVu�FRPH�OD�QRQ�ULFRUULELOLWj�LQ�&DVVD]LRQH�GHL�SURYYHGLPHQWL�LQ�DUJR�
PHQWR�����YLHQH�SHU�FRVu�GLUH�³ELODQFLDWD´�GDOOD�ORUR�UHYRFDELOLWj�LQ�RJQL�PR�
PHQWR��ODGGRYH�VLD�SURYDWD�OD�FHVVD]LRQH�GL�TXHOOH�FLUFRVWDQ]H�FKH�KDQQR�GH�
WHUPLQDQR�LO�SUHJLXGL]LR��SL��R�PHQR�JUDYH��SHU�LO�PLQRUH��

$�FLz�VL�DJJLXQJD�FKH��DO�ILQH�GL�QRQ�YLRODUH�LO�FLWDWR�DUWLFROR���GHOOD�&RQ�
YHQ]LRQH� (XURSHD� GHL� 'LULWWL� GHOO¶8RPR�� L� SURYYHGLPHQWL� DGRWWDWL� LQ� YLD�
G¶XUJHQ]D� GDO� 7ULEXQDOH� SHU� L�0LQRUHQQL� GHYRQR� QHFHVVDULDPHQWH� LQGLFDUH�
XQ�WHUPLQH�GL�GXUDWD�����

'D�TXDQWR� VLQ� TXL� GHWWR� O¶HVVHUH� DOOHYDWL� LQ� XQD� IDPLJOLD� ³PDILRVD´�QRQ�
SXz� LQWHJUDUH�GL�SHU� Vp�XQ�SUHJLXGL]LR�PLQRULOH�� OD� FXL� FRQFUHWD� IRQGDWH]]D�

 
 

���&RUWH�('8��6FR]]DUL��FLW���SDU�������
���&RUWH�('8��6FR]]DUL��FLW���SDU�������
���Ex multis� &DVV�� FLY��� 6H]��8Q��� Q�� ������������&DVV�� FLY�� Q�� ������������ &DVV�� FLY���

6H]�� ,����� VHWWHPEUH�������Q���������FRQ�QRWD�GL�*LDQFDUOR�5HVVDQL��Ricorso straordinario 

per Cassazione e provvedimento di decadenza dalla potestà genitoriale ex art 330 c.c.�� LQ�
Fam. dir���������Q�����SS�����������S�������³&RQ�ULJXDUGR�DL�SURYYHGLPHQWL�de potestate�FRQ�
VLGHUDWL�GDOO¶DQQRWDWD�SURQXQFLD��HVVL�VRQR�GLFKLDUDWL�QRQ�LPSXJQDELOL�FRQ�ULFRUVR�VWUDRUGLQD�
ULR�SRLFKp�SULYL�GL�GHFLVRULHWj�H�GHILQLWLYLWj��QRQ�HVVHQGR�GHVWLQDWL��VHFRQGR�O¶RSLQLRQH�VHJXL�
WD�GDOOD�&RUWH�GL�&DVVD]LRQH��DG�DFFHUWDUH�ex�DUW������F�F��SRVL]LRQL�JLXULGLFKH�TXDOLILFDELOL�
FRPH�GLULWWL�VRJJHWWLYL�R�VWDWXV�FRQ�DWWULEX]LRQH�D�XQD�GHOOH�SDUWL�GL�XQ�³EHQH�GHOOD�YLWD´�HG�
HVVHQGR�FDUDWWHUL]]DWL�GDOOD�SUHFDULHWj�GHO�decisum�FKH�ULPDQH�PRGLILFDELOH�R�UHYRFDELOH�SHU�
TXDOVLDVL�PRWLYR��SUHHVLVWHQWH�R�VRSUDYYHQXWR´��

���$SS��&DOWDQLVVHWWD��GHFU�������QRYHPEUH�������
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GRYUj�HVVHUH�YHULILFDWD�FDVR�SHU�FDVR�GDOO¶DXWRULWj�JLXGL]LDULD�����,Q�SDUWLFROD�
UH� O¶LQGDJLQH�GHO�JLXGLFH�GRYUj�YHUWHUH� VLD� VXOOD� VXVVLVWHQ]D�R�PHQR�GL�XQD�
TXRWLGLDQD�HVSRVL]LRQH�GHO�PLQRUH�D�PRGHOOL�GL�YLWD�H�GL�FRQGRWWD�GHWHULRUL�GL�
PDWULFH�PDILRVD�VHJXLWL�GDO�JHQLWRUH�H�TXLQGL�SRWHQ]LDOPHQWH�SUHJLXGL]LHYROL�
LQ�TXDQWR�RJJHWWR�GL�probabile HPXOD]LRQH��VLD�VXOOD�SUHVHQ]D�R�PHQR�GL�XQD�
FRQFUHWD�D]LRQH�HGXFDWLYD�GL�indottrinamento e indirizzo�YHUVR�VFKHPL�FRP�
SRUWDPHQWDOL�H�YDORULDOL�GHWHULRUL�H�DQWLVRFLDOL�GLVFHQGHQWL�GD�TXHOOD�³FXOWXUD´��

8QD� YROWD� DFFHUWDWD� LQ� FRQFUHWR� OD� VXVVLVWHQ]D� GHO� SUHJLXGL]LR�PLQRULOH��
GRYUj�HVVHUH�YDOXWDWD�OD�gravità�GHOOR�VWHVVR�FKH�UDSSUHVHQWHUj�OD�VRJOLD�WUD�LO�
SURYYHGLPHQWR� GHOOD� GHFDGHQ]D� GDOOD� UHVSRQVDELOLWj� JHQLWRULDOH� ex� DUW�� ����
F�F��H�JOL�DOWUL�SURYYHGLPHQWL�LGRQHL�DG�HYLWDUH�LO�SUHJLXGL]LR�PLQRULOH�ex�DUW��
����F�F��

2UD��LQGLFL�ULOHYDWRUL�GHOOD�JUDYLWj�GHO�SUHJLXGL]LR�SRWUDQQR�HVVHUH�WDQWR�LO�
FRQWHVWR� IDPLOLDUH� GHO� PLQRUH� �FRQVLGHUDQGR� DQFKH� TXHOOR� DOODUJDWR� DJOL�
DVFHQGHQWL�H�SDUHQWL�SURVVLPL��GL�DSSDUWHQHQ]D�DOOD�PDILD��H�TXLQGL�LO�JUDGR�
GL�LQWHQVLWj�GHOOD�affectio societatis�GHOOD�IDPLJOLD�GL�RULJLQH�DO�VRGDOL]LR�PD�
ILRVR��TXDQWR�FRQFUHWH�PDQLIHVWD]LRQL�GL�LUUHJRODULWj�GHOOD�FRQGRWWD�H�GHO�FD�
UDWWHUH� GHO� PLQRUH� �DG� HVHPSLR� FRPSRUWDPHQWL� YLROHQWL�� IUHTXHQWD]LRQL� GL�
SUHJLXGLFDWL��H�FRVu�YLD��FKH�OR�HVSRQJRQR�D�JUDYH�ULVFKLR�GL�GHYLDQ]D��

$�TXDQWR�GHWWR�YD�DJJLXQWR�FKH� WDOH�JUDYLWj�GRYUj�HVVHUH�YDOXWDWD�DQFKH�
FRQ�ULIHULPHQWR�DO�SDUDPHWUR�IRQGDPHQWDOH�GHOOD�³FDSDFLWj�GL�GLVFHUQLPHQWR´�
GHO�PLQRUH��H�TXLQGL�GHOOD�VXD�PDWXULWj�����FRVu�FKH��TXDQWR�SL��ULGRWWD�VDUj�OD�
VXD� DXWRQRPLD� LQWHOOHWWXDOH� H� FDSDFLWj� GL� DXWRGHWHUPLQD]LRQH�� TXDQWR�PDJ�
JLRUH�SHU�JUDYLWj�HG�RIIHQVLYLWj�ULVXOWHUj�OD�FRQGRWWD�D�OXL�SUHJLXGL]LHYROH�SR�
VWD�LQ�HVVHUH�GDO�JHQLWRUH��

&Lz�GHWWR��LO�JLXGLFH�VDUj�FKLDPDWR�D�LQGLYLGXDUH�TXHOOD�VROX]LRQH�GL�JLX�
VWL]LD�GD�OXL�ULWHQXWD�SL��LGRQHD�SHU�SURWHJJHUH�LO�PLQRUH��H�WDOH�VFHOWD�GLVFUH�
]LRQDOH��FL�ULFRUGD�&ULVFXROL��³FRVWLWXLVFH�SXUH�XQ�JLXGL]LR�GL�YDORUH�VRFLDOH��
JLDFFKp�DO�GL�Oj�GHOOD�VXD�LPSRUWDQ]D�SHU�LO�FDVR�FRQFUHWR��ULJXDUGD�OD�FROOHW�
WLYLWj�� FRQWULEXHQGR� DG� DIIHUPDUH� XQ¶HWLFD� SXEEOLFD� IRQGDWD� VXO� JLXVWR� HG�
HVDOWDQGR�LO�GLULWWR�FRPH�VLVWHPD�GL�YDORUL´����

3DUROH� FKH� DSSDLRQR� SDUWLFRODUPHQWH� HORTXHQWL� ODGGRYH� O¶DXWRULWj� JLXGL�
]LDULD�VLD�FKLDPDWD�DG�RFFXSDUVL�GL�UHOD]LRQL�IDPLOLDUL�LQ�JHQHUH��PD�VRSUDW�
WXWWR�ODGGRYH�±�FRPH�QHO�FDVR�GL�VSHFLH�±�OH�GHFLVLRQL�GD�HVVD�SUHVH�DYUDQQR�
XQ�DOWLVVLPR�YDORUH�VLPEROLFR� 
 
 

���$��%XFFLDQWH��YRFH�©Potestà�dei genitoriª� LQ�Enc. dir., ;;;,9��0LODQR��������S�������
³LO�JUDYH�SUHJLXGL]LR�SHU�LO�ILJOLR�QRQ�q�TXHOOR�YHULILFDWRVL�LQ�IRU]D�GHJOL�DWWL�JLj�FRPSLXWL�GDO�
JHQLWRUH��PD�LO�SUHJLXGL]LR�IXWXUR�R�LQ�TXDQWR�GHULYL�GDOOD�UHLWHUD]LRQH�GL�DOWUL�DWWL�GHO�JHQHUH��
FKH�TXHOOL�JLj�FRPSLXWL�UHQGDQR�SUHYHGLELOL�R�LQ�TXDQWR�FRQQHVVR�DO�SHUGXUDUH�GHJOL�HIIHWWL�GL�
DWWL�JLj�FRPSLXWL´��

���3HU�WXWWL�3��6WDQ]LRQH��Capacità e minore età nella problematica della persona umana��
&DPHULQR�1DSROL��������

���*��&ULVFXROL��La discrezionalità regolamentare del giudice civile��FLW���S������


