Pour toute information sur notre fonds et les nouveautés dans votre
domaine de spécialisation, consultez notre site web - www.bruylant.be

© Groupe De Boeck s.a., 2013
Editions Bruylant
Rue des Minimes, 39 + B-1000 Bruxelles

Tous droits réservés pour tous pays.

Tl est interdit, sauf accord préaiable et écrit de I'éditeur, de reproduire (notamment par photoco-
pie) partiellement ou totalement le présent ouvrage, de le stocker dans une banque de données
ou de le communiquer au public, sous quelque forme et de quelque manitre que ce soit.

Imprimé ez Belgique

Dépét 1gal
Bibliothéque nationale, Paris : février 2013

Bibliothéque royale de Belgique, Bruxelles : 2013/0023/057 ISBN : 978-2-8027-3998-2

REMERCIEMENTS

Cet ouvrage reprend une partie des communications présentées 3 'ocea-
sion du 14¢ congrés mondial de I'Association internationale de droit de 1a
famille (International society of Family Law ~ ISFL) organisé par le Centre
de droit de la famille (Université Jean Moulin Lyon 3) du 19 au 23 juillet 2011.

sous le haut patronage
Michel MERCIER, Ministre de la Justice ef des Libertés,
Valérie PECRESSE, Ministre de I'Enseignement et supérieur
et de la Recherche,
Roselyne BACHELOT-NARQUIN, Ministre des Solidarités
et de la Cohésion sociale,
Nora BERRA, Secrétaire d'ftat chargé de Ja Santé,

Viviane REDING, Commissaire européen en charge de la Justice,
des Droits Fondamentaux et de la Citoyenneté

et avec le soutien
du Ministére de la Justice et des Libertés
du Ministere de I'Enseignement supérieur et de la recherche
du Minjstere de la Culture et de 1a Communication
de 'Agence universitaire de la francophonie
du Conseil supérieur du Notariat
de Conseil Régional des Notaires de s, Cour d’appel de Lyon
de I'Union internationale du Notariat
du Consejl général du Rhéne
de la Ville de Lyon
de I'Université Jean Moulin Lyon 3
du Barreau de Lyon
de la Fédération frangaise des Sociétés d’Assurance
du groupe AXA
de Réunica
d’Oxford University Press
de LexisNexis
des Archives généalogiques ANDRIVEAT

12T TV A nTAr



La publication des actes du Congres a été réalisée avec le soutien de
mn , Région
RhoneAlpés
S

Les organisateurs du congrés tiennent 4 remercier tout particuliérement
Monsieur Fabrice Toulieux, Monsieur Florent Renard; Madame Christine
Bidaud-Garon, Mademoiselle Stessy Tétard et toute I'équipe du Centre de
droit de la famille pour le travail réalisé avant, pendant et aprés le congrés.

PRUYLANT

THANKS

This book compiles a part of bapers presented at the 14th World Congres:
of _ﬁwm_?ﬂmgmnoﬁa,moam@ of Family Law (ISFL), organised by the Centre o

m_EEw Law aaﬁwmmﬂ Jean Moulin Lyon 3) from July 19th to 25rd.

Under the auspices of
Michel MERCIER, Minister of Justice and Freedom,
" Valérie PECRESSE, Minister of Higher Education and Research,

. ‘Roselyne BACHELOT-NARQUIN, Minister for Solidarity and Social

Cohesion,
Nora BERRA, Secretary of State for Health,

Viviane REDING, Member of the European Commission on Justice, funda-

mental rights and citizenships.

And with the support of
The Ministry of Justice and Freedom
The Ministry of Higher Education and Research
The Ministry for the Arts and Communication,
The Agence francaise de la francophonie

- The Regional Council of the Notaries of the Court of Appeal of Lyon

The Departmental Council for the Notaries
The International Union of Notaries
The Departmental Council of the Rhéne
The City of Lyon
The University Jean Moulin Lyon 8
The Bar of Lyon
The French Federation of Insurance Companies
The AXA group
Reunica
Oxford University Press
LexisNexis
Genealogical records ANDRIVEAU



1144 TABLE DES MATIERES

Pages
Solidarités familicles - volontaires ou mposées - en droit successoral québécois
ogm Morm, Canaps, Professeur agrégée 4 1a Faculté de droit
de I'Université Laval et membre permanent du Centre de recherche -
en droit privé et comparéde 1'Université McGiil - 599

How to additionally protect minors and young adults in case of unlowfd disinkerttance?
Ph. D, Dubravka Krasicex, Croatis, Faculty of Law J. J. Strossmayer University

I OSTHEK 1ottt itnicserrsttoneermcareesracararememecrmes e smsassrtsmarme s ermsas seamemse e praseressnsasasstanans 609
Justifying tmperative inheritonee law in the hwenty-first century

John AsLanp, Associate professor Ph.D. University of Oslo (Norway?),

Faculty of Law, Departinent of Private Law ... snsnneer 623

Eéserve hévéditaire et solidarité familiale

Cdile Roy, France, Maitre de Conférences en Droit privé, Centre d’études juridiques
européennes et comparées, Université Paris Ouest Nanterre La Défense.....ceeune.. 641

La substitution, mécanisme d'affectation familiale des biens

Aurélien Morrg, France, ATER & 1a Faculté de Droit
de 'Université Jean Moulin Lyon 3
Centre de droit de 1a famille — Equipe de droit privé (EA 8707 v mmremmrmrrensens 663

SECONDE PARTIE. — LA PRISE EN CHARGE DES AINES
PAR LA FAMILLE : LES DEFIS DU MONDE MODERNE
SECOND PART. — SUPPORT FOR ELDERS
BY FAMILY: THE CHALLENGES OF THE MODERN WORLD

Chapitre 1. - Un enjeu politique,
économigue et éthigue
Chapter 1. - A political, economical
and ethical issue

Solidarité familiale, solidarités collectives d I'dge de la mondialisation
Nicolas Baverez, France, Avocat au Barreau de Paris, Kconomiste 683

L'état « social » et ln nécessité de Uéducation de la solidarité entre générations
Ionel Buse, RouMantzs, Professenr A 'Université de Craiova.....ncecnsns 693

La dette et le don : actualité morale de la solidarité inter-générationnelle

J mma,a mHoeHm.m WunENBURGER, FRANCE, Doyen honoraire 2 la Faculté de philosophie
de I'Université Jean Moulin Lyon 3 Institut de recherches philosophiques
(8 IO cseuervererseresressestsnessosssussiosssersssensoresstsssbostsassssssssosnesssross ssassebetmenssms smamessssons 706

TABLE DES MATIERES 1145

: PaGES
Refomilialisation of care and support: scope and limits of fomily solidarity
in ageing socteties . -+ ,
Jordi Rmor, Seam, Professor of Civil Law, Facultat de Dret,
TUTEVETSIEY OF GHIOIE wevrecmssnsssasrssssesesssoserssssasssssssossasassssisassammassssc s sstss s aessconssss 709

Prise en charge des personnes digbes : choix d'échelles, de feux de compétences,
moddisation et solidarité
. Pierre-Marie Crapox, France, Docteur en géographie, ICADE,
Université Jean Moulin Lyon 3,
Tlorent Renasp, France, Maitre de conférences, UMR 5600,
Université Jean Moulin Lyon &,
Fabrice Tovwmux, Francs, Docteur en droit, Equipe de droit privé (EA 3707),

Université Jean Moulin LFon .cciesesnicenns 725

Chapitre 2. — Solidaxités familiales contre solidarités collectives ?
Chapter 2. ~ Famnily solidarities against collective solidarities?

Larticulation des solidarités familiale et collective : entre subsidiarité et sociakisation
du dreit aux aliments
Tloriare MASONNASSE, FRaNCE, ATER en droit privé & la Faculté
A ATOI (8 BIENODI 0 crarerersemrcesermsmassnsseassssmassssasnassss st sasstssesn s st ensss T4T

Le réle de la réciprocité dans la solidarité financiére entre ascendants eb descendants
-~ vu drAllemagne et de Fromce
Dr. Katharina Huse-Lucan GervaNt, Research assistant,
University of GBLUIEEIL . cvsmmmrrsrmesresssresssrsesssasnse s citsssssssms st ssse s issrases 763

Sclidarité des générations et protection des personnes Ggdes en espagne
droit eivil ou droit sacial ? alternative ou cumul ?
Gabriel Gagcta CaNTERG, BspachE, Professeur émérite de droit civil
3 PULIVELSILE de ZATAEOZR crvirersemisermensssnems i carmasissrsthsmass s srspanas s sanesrsassases 771

One mother is enough for the needs of ten children, but not the contrary!
Samilial (ir)responsibility and financtal (in)ability of the italian welfare state
about the elders’ medical care expenses
Salvatore CasaBoxa, ITaLy, Associate Professor in Private Cormparative
Law Faculty of Political Science University of PAlETINO vemrreecmsssranmsansanssssisanas 787

Elderly caretaking: badanit versus welfare policies - Family needs have only
privaie answers
Alessandra Pera, ITaLy, Researcher of comparative law
- Faculty of Political Science
— UIvVRISity OF PAlETIOO worurersermeessissmmassssrsscsisssisssssmsamasissainssanssassase srasisssssassassass 785



toujours exercer leurs recours, s
leurs débiteurs et contre les pers
207 et 212 du Code civil.” (25)

wscmoamzﬂrwwdwwﬁowm d so far, the Italian approach to the relation betwee
each other for pr. sistance (in terms of absolute indepenidence between
soldanity) d preserving the spontaneity and naturalness of the familial.

) does seem more a municipal (unreasonable?). peculiarity tHaiian
expression of a widespread and common point of view. becy mﬁﬁw iHan-an:

lya mm:,. contre les hospitalisés, contre
onnes désignées par les articles 205;:206:

Concuusion

If ; . BT
the needs of g scordance with the principle of familial solidarity, that
i 3 combo In S%m._m are to be brought back in the family for mb&w
walis mcﬁom&om, mediation and balancing; then the need of each Tha \w\wﬂ ,
should H.MMMW ww ﬂmﬂm& of farmiliol relevance. This does mean that the @.@nﬁw

Nt the natural place in whi SMmar, SRS e
have to find a remedy and mmm&m&o% hich primarily the individual needs

Only i ; . ) C e
o o Sty dose o iy o
the intervention of the State. pRort 10 its members, it will be justifiable

Ifiti
Is true, a part from the empty declamations and rhetoric exhortations

at the intergenerational solidority is a Constitutional value, not &BE% _

WMMWQ %oﬂ%awwmwwzwmwwﬁw o%?%.oﬁ then it has be preserved and pro-
Y 1bly through a subrogate action j oro: -
medical institutions) the compliance of alimony ocmmmnozm.ﬁ favour of the

.

re expression of fine H,mm,mmww
ntaneity and of individual free. -
egal system (26). o

Otherwise, the familial solidarity i

° ) idarity is a m
c&obmﬂm exclusively to the Eossnm of mm.om
dom, without any Juridical relevance in the 1

e

> .
(25) Code de la sants publique, nouvelle partie Ugislative, art, 614511

(26) For a more com inss
. . i plete insight to th -y
u geniiore in stato di bisogno, ZWWoF mm,ﬁwm%m see 5. Casaona, &I dovere &4 assistenza verso
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ELDERLY CARETAKING: BADANTI VERSUS WELFARE
POLICIES ~FAMILY NEEDS HAVE ONLY PRIVATE ANSWERS.

RN - ArEssanpra PERA

RESEARCHER OF COMPARATIVE LAW — FacULTY oF POLITICAL SCENCE -
UnNversITY OF Patzrmo (JTALY)

_.The data confirm that in Ttaly the weight of the assistance to the popu-
lation that grows old reverts entirely almost on the family (1) and in parti-
cular on the women (2), the adult daughters, who often ask for the help of
immigrants caregivers (3).

- Legislative provisions on immigration are a further confirmation that the
State isn't able to give answers to family real problems, so that families
have to find answers on their own, through the so-called badonti or profes-
sional caregivers. More than else where, Ttalian families are less helped by
the social policies, and therefore more overloaded by responsibility towards
their weak members and they are often mostly induced to make a footstep
back in front of important life choices. ,

Some economists have underlined that an important key to explain the
different percentage of women participation to job market in - different
Countries are connected to peculiar institutional structure of “runicipal”
job market and to social support measures offered at “municipal level (4).”

~For what, specifically involve southern Europe job markets, some sci-
entists reveal that this area is characterised by “overruled” job markets,

1) A. Auesia and A. Icawvo, DRalia fatte tn casa, Mondadori, 2008. For a widespread approach
and analysis, see M. Baiowin and J. Epwarps, “The Emerging FEuropean Immigration Regite: sorme
Reflections on Implications for Southern Burope”, Journ. Comm. Mark. $t., 1997, 35, 4, 518

{(2) R. Parowma, Fighie di Minerva, Franco Angeli, 2000, Milano; L. Barnistow, “T numert delle
donne. Partecipazione fermminile al mercato del lavoro: caratterd, dinamiche e scenari,” Quaderni
Spinn, Ministero del Lavoro e delle Politiche Sociali, 2003.

(3) CNEL, Dossier di documentazione. Limmigrazione in Italio, Roma, 2002, For a specific
research on female migration, see B, De Furro, “La cornponente femminile dell'imrnigrazione”,
E. Pueuese, A Brrranot (eds.), Rapporto Immigrazione, Ediesse, Roma, 2000; M. MaGaTTi,
F. Quassou (eds.), The Italian case: Socio-economic characteristics of tmmigrant business in
Italy, Second Conference of the “Working on the fringes: Trmigrant businesses, econornic inte-
gration and informal practices network”, Jerusalerm, June 2000.

(4) Also tax law has an important weight in womar: decision to enter or remain in the job mar-
ket, considering also the distinction between individual and familiar taxatiorn, which meant a dif-
ferent and higher tax pressure in front of 2 second earner in the same family.
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especially on matters as employment, dismissal, and different and peculiar
contractual schemes. These elements, together with costly initial wages,

make difficult woren entrance in the Jjob market,

According to Brewster and Rindfuss (5) the public offer of child:care.

EE family support explains lots of the differences among different’coun:
tries, but it is a complex datum, really hard to detect, collect and inter:

pret. N own by chance, lots of economic and statistics studies do not. pre--
tend to interpret and explain this datum, but use it only to describe a :

phenomenon.

It's a fact broadly recognized that we are one of the advanced countries
with most obsolete welfare system and not able to protect the population
from risks and to promote virtuous choices. Not by chance, the Italian system -
is characterised by the lower percentage of juvenile occupation and one -

oﬂﬁméoﬁmoonHmﬂo%cmgomﬁcﬁg%mﬂmE&m presence in thé job
raarket in the area OCSE, et

According to Brewster and Rindfuss studies, the negative memﬂoEEw :

between child-family care and participation to job market could be modi-

fied in a positive direction reducing the conflict between familiar respon- .

sibility and work. This goal could be achieved trough public efforts, which
take in the right consideration the norma) evolution of Job market and the

female-family needs. The two authors have exarined some family welfare

policies and have argued that an univocal classification is nearly impossible

or, in any case, not useful, as every policy has its peculiar and different aims -
and backgrounds. Moreover, empirical evidence and results on these wom&m.m ,

effects are not always clear and certain.

The evaluation of the effects of child and family costs is really w&& _

and implies the knowledge of many pieces of information such as, for

?

example, costs of different opportunities for families. Quite often thesé -

pieces @w information are not available and are referred only to part of
ﬁoc&m@o: and in many countries the public support has a really differ-
ent weight. The welfare system seems to be stronger in France and in the

Scandinavian area, while the public effort is absent in English language
Countries. (6) -

{5} K. Brewster, R, Rivoruss, “Fertility and wornen's employrent in industrialized nations?”,
Arnual Review of Sociology, 2000, 26, 271-296. o
® wm.ﬂmqwa datas are on Istat, “Alcuni indicatori del mercato del lavoro dal Panel europeo
sulle famiglie”, Informaziond, No, 26, 2003; C. PissarEs, B Garmanoy, C. Ouvert, C. PerrongoLo
AND E. Wasmer, “Wornen in the labour force; how well is Burope doing?”, T. Bogs, D. Drw Boca and
C. Pissaripes (eds.), Women at work: an econamvic perspective, 2004, Oxford University Press; for
a summary on the recent evolution of male and fernale occupation in Italy L. Sassanin, Come cam-
bia la vite delle donne ~ Ministero per le Pari opportunita, 2004. -
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A relevant data are statute provisions on parental leave {raother or father
oriented), which are really heterogeneous in different Countries (7).
' “The investigation Galca, Gender Analyses and Expensive Long Term
Assistonce, realized as part of the project promoted by the European
Committee and coordinated by the Foundation Giacomo Brodolini, has
compared Italy, Denmark and Ireland analysing costs, structures and
family responsibilities. In the first two countries, more than the $0% of
the elderly ones. is assisted at home or in equipped apartments, while
Ireland records more than the 20% of assisted in rest homes, rest homes
or-sanitary residences. In Italy, when the elderly people assistance is at
home, almost exclusively a relative, primarily woman, makes load of the
elderly ones, while in Denmark the same service is public. In Italy, in pat-
ticular, more often families make recourse to the services of the imrni-
grants. In fact, the greatest number of foreign workers is employed in
those that are statistically called services to the families: the 10,8% of
the total one, against the 1,2% of the United Kingdom (8) and the 1,9%
of the United States (9).

According to prudent evaluation, professional caregivers (not cleaning
lady, housemaid or generic domestic helper) are more than 700,000, and at
least 300,000 of them have not residence permit. ¥ must be said that wide
part of the foreigners employers who work in our country, because of the
ties of the law, have entered in Italy in irregular way. The following regular-
ization for the one that finds not an employment in a family is not simple or
subsequent. This determines a problematic and unstable situation with dis-
advantages for everybody. A lot of farmilies seem to have solved a problem
with a person that provide for the necessary care, but they have another
new problem, consisting in the long and complicated procedure to regulate
the position of the irregular immigrated caregivers according to the pro-
visions which fix limited quotas, or in the confirmations, that periodically

(7) For 2 complete study on parental Jeave in legislation Eurape, USA and Japan, see S. TANAKA,
“Parental leave and child health across Oecd countries”, The Economic Journal, 115, 2005.

(8) For a complete analysis on imraigration in the United Kingdor, see 7. Levcrron and F Henry,
Britein: “The Would-Be Zero Immigration Country”, W.A. Cornews, PL. Martiv and J.E HoLUFIELD
(eds.), Controlling Immigration - A Global Perspective, Stanford University Press, Stanford, 1994;
L MacDonan, nmdgration Low and Practice in the United Kingdom, Butterworths, London,
2001.

(9) Fondazione Isiu, Dodicesimo rapporto sulle migraziont, 2006. For a systematic approach
on umigration 2nd integration and to understand how it has changed in the last twenty years, see
K. WaLDINGER, Immigrant tntegration in the postindustrial Metropolis: o View from the United
States, Milano, 1996; on the same theme, but from a different point of view, see L. VENTURIN:,
“Extent of Competition between and Complementarity among National and Third-World Migrant
Workers in the Labour Market: an Exploration of the ltalian Case”, Ad. VV., The Jobs and Effects
of Migrant Workers in Italy — Three Essays, Geneva, 1996, 30.
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the Government foresees (10). Now, the mﬁmﬂﬁm on public moﬁmﬂw&.ﬂwwp%m
the things, if possible, still painful and oo.BE_omﬁmP because of M.H,.m @_
that punish as a crime the entry and the illegal mﬁmﬂoﬁ.ﬁﬁmkﬁo@.mbp ersA]
In this way, the looser will be the virtuous: part-of gm&ﬂopmﬁw
families with the great necessity of assistance, but-also Em maﬁm% tem.
The strict enforcement of recent provisions oosE&maw ﬂwmmﬁwﬁ.wmo“w
the systemn of informal welfare would eou.%.mm mﬁm,ﬁ@&m.. mz _.memmﬁ_ _
fall the female occupation. A disaster, wm@mﬂpﬁ _ooﬁma.mﬁmm&.mw
economic recession and the ooswﬁgmaos.gmﬂ,@m_ Hgmw ® M__m
enough careful about true problems of the ,,Hmﬁ:mm.rn al mb m,.n >
and not arranges and drafts structural _...mﬁoﬁaao the éoﬂﬁm syste:
would allow the Gountry to grow and it’s E&Ew to mbm ANSWELS' needs and at the same time they find an answer to their loneliness
ily demand, who try to find solutions on their own, EE ﬁmﬁ.,ooo%
. and personal skills. - O
A possible solution, similar to the H._meﬁow. and the mmﬁg Mamm o
introduce a sort of compulsory social insurance to pay care and:a 381

In consideration of these, danghters and daughters in law would take care
of mE_m_nw people when they become non self-sufficient.

LSRN

“So we bmﬁ,m_og&mbm informal care and assistance obligations, with-

. out-an adequate economic and service’s support. The Ttalian model isn’t

-able 1o achieve a primary goal: elderly care is not the opposite of female

costs, and also to afford services to elder and disabled people;
the mmm and the sexvices having regard to the concrete @maﬁwu

In this way, families can choose the correct mix of oﬁ,mv
vate services. | N .

The systerm would oblige insurance companies'to ensuxe ne
setvices and to give job opportunities to new Eﬂmmﬁomma
nurses, psychologists and so on, with the relevant noummn:mwo
regular job demand.

‘result. Actually, nothing new under our sky, as long as public poli-

and inclusion of women in the Job market (13), for example

through amore participation of male workers in family life and needs (14},

promoting parental leave (15).

Actually; it has to be underlined the cautious approach suggested by
ow__qmuqug_,mdwﬁsmabm motherhood policies effects: “A generous work-

mily: ‘Teconciliation package is certainly indispensable, but it does not

appear:to° enough. [...] Labour market penalty linked to low education is

higher-for women than the penalty connected to motherhood.”

1. — Tuz ITALIAN LAST GOVERNMENT. POLIC

-BERNARD, “A New Governance - Approach to Economie, Social and Cultural Rights

he BU", Socigl and Labour Rights in o Global Context International and Comparative

eetives, B Heppie (ed.), Cambridge, 2003, 247; and also C. Baznarn, 8. Draxuix, “Corporate

rernance, Buropean Governance and Social Rights”, Soeial and Labour Rights in o Global
International and Comparative Perspectives, B. Hepee (ed.), Cambridge, 2003, 122,

- COLTRANE, Fumily Man, Fetherhood, Housework and, Gender Equity, New York, Oxdord

The model, which comes out from the last Government progr:
focused on a family agreement, where m«ms%ﬁmwﬁ,w&b;
care while neo-parents try to maintain their position in th

See L Cavtarh, Paternits ¢ laworo, Bologna, 1 Mulino, 2007; for an interesting compani-
tween Eiropean and USa policies on mother hood and work see C. J. Rumy, “How well
ents with-young children, combine work and family life?”, Working paper 10247, Nationa]
f Economic Research, 2004; R, Lauve and J. ZwemuLLer, “Does parental Jeave affect fertil-
turm-to-work? Evidence from a true natural experiment”, Working Paper . 242, Institute
rical Research in Economics, University of Zurich, 2005; M. Baxes and X Mousay, “How
brotected maternity leave affect mothers’ employment and infant health?", Working paper
ationzl' Bureau of Econormic Research, 2006; J. KLsrvan and 4, LEwowrrz, “Job continuity
new mothers”, Demography, 36, 2, 145- 185, 1999; C.L. Bauw, “The effect of state maternity
egisiation and the 1993 Family and Medieal Leave Act o employment and wages”, Labour
45,10, 673-596, 20083,
ECD; Employment outiook, 2002.

(107 See M. Cumeerti, “Espulsione dello mﬁ.ﬁnﬁuo e Ewmﬁ.w M%Wgoﬁo
831; and also N. Zorzewa, “I dinego di Homoﬁnnggm e Hmﬁm.mz a2 % g
Dir. bmm. Citt., 2003, 1, 58; V. Cruz and J. VaLuox, “Lo sviluppo-d I el ant
tia nel disitto comunitario”, Dir: Lov. Rel. Ind., 2003, 351; s.m:m.wm@_qss NS
Workers in International Human Rights Law -~ Their Protection s » Count

dox Press, Oxford, 1997. o . . ke
osm.mnw m»m L. mm.xmoom_ known as wommwg_ égmw Rﬁwrwwﬁnwmm %ﬁo&
triation of the foreigner, llegally entered into Itakian boun X rou
42.%%58 seems to be the direction of Monti's oo<mn.ﬁp. .mhn programs: Ag
we have only legislative drafts and proposals, but nothing is certain.-.....
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II. — FrROM DEFAULT FAMILISMO TO ... giverwork to an Irregular care givers;

leave your wov to take care of your relaiive @mumobmb% (female renun-

Immediately after the already cited paragraph, the aoogma.u
identifies possible solutions to support the Eﬂmwmmamﬁpoa& w_po
1. tax exemption or irnmunity or, better, tax relie
2. flexible employ agreement and flexible éo_.,w Esm E Hm,

In other words there isn't a public mmoz 585.,3 of econ ]
support, not an effective welfare Edmﬁmbﬁow cmnm&.mo"% cC
solutions are upon family or. ogmu.maﬁoumw mwoam@..

On one side, we walk on the &3@% §o§ um% om i
families who take care of their ngzmm ﬂa 01l @5 oE
to establish a new duty to owners and mSEo«Q.m 8 Tre-0rg:
the enterprise, according to care needs-of his relative’s workers

Moreover, in the Government program is. described-aspass
State, who coordinates the dialogue between employers.
an autonomous solution to the rebus of double necessi
centage of female occupation — ensure to mEmH_m nmam_.wmm,,_

The document is considered a perfect example of the; default
formal declaration and obligation for families to. assist:-their
needs care, but no public and welfare effective support. :

The Government seems to ignore the EU other Bmﬁ&mﬁ,“mﬁﬂ_
icies on this field, providing a system of social. protection, whic
necessity of a population who grows up and _umooBm_oEmﬁ { - mmwmmgmﬁ is, actually, more adequate to the economical pan-

really speedy way (18). ; : and it's 4 great piece of news for professional caregivers, but it's not
Actually, our system provides, on one side, for econormic m&%o_ﬁ ame for the-employers: falian families. For them the costs axe prohibi-
the other side, for social and care service. Sp QmEN if the farnily assistant is co-habitant: EUR 1,500 every month.

The economic measures are mainly two: E:m or minus the same amount for a place in a rest house in

ant Ho._.wmuuon.gm Emﬁmﬁm&ﬂoﬂ pact, we have to do more
se.-The’ pmmmﬁos has to find an answer through the coordination of
ee different Ministers, because It interest almost three different National

.one fornon autosufficienza, the family one and the one on social
are-politics. -

ncmmaow is: how can we help families who decide to take care at
erson who'is not autonomous, giving job opportunity to a fam-
ant, but with not relevant economic resources?

amily assistants, house cleaners and caregivers job agreement has a pro-
no_mw in'Ttaly, really high minimum rate of the wage system (30-40%
1in the 2006). As a result, the black market is increasing and pub-
services are inadequate, so families have to solve the problem with rest
home services. It's becoming really hard to choose to maintain a
oHocm _person at home, having few economic resources.

~ Indennitt di accompagnamento, reserved only to ﬁoﬂm&%so# to the Italian regions: Emilia Romagna, Veneto, Toscana and in differ
people. I entothy noamﬁm

~ Assegno di cura, only in few Regions (the richest oammu“ whi So. badante is no more competitive or she is less cormpetitive than in the
fusion of 2%.

we-can imagine two future possibilities.

o% all, again the increase of the black market, because it’s cheaper
course, less professional. So, this would increase and improve the
ollusion between employers and workers.

mo...oﬂ,..a hypothesis is the demand and return to public services (19),
t house or at home, because costs are cheaper, while quality

alternatives are:

(17) See E. Rusmcurwy, [l nuove part time: la concertazione della flessibilitd, s
Isfol Mercato del lavoro 7/05, on www.isfolit; M.C. BompEL, S. Cuomo, Il temposal
Lorganizzazione temporale tra esigenze produtlive e bisogni personali; Btas,; ;2003

(18} M. Bew and L. Waoometron, “Diversi eppure eguali — Riflessiont g%ﬁmo
delle discriminazioni nella normativa europea in materia di eguaglianza’;, Giormn,

. Caruso, “Le politiche di immigrazione in Italia e in Buropa: pilt Stato e meno Mercato?”,

Ind., 2003, 373. ‘Mere.Lavw,, 2000, 279,
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and professionalism should be higher. The lack, in this case, would:be in-
the assistance intensity, which is the best offer of badante-cohabitant (h-24). -

It has to be said that statistics data show a wide spread change: the reduc- -
tion of family assistant who accept the co-habitation solution. ‘Thisitrend
is becoming common in different areas of our country and it is connected
to an integration of these women in the social context. They often have an
autonomous accommodation. This allow them to ask for family re-joining -
(or reunion), so that - at certain conditions ~ they can call their parents, and

relatives from their native Country (20). In such panorama, family assistants
prefer a “x hour wage system.” This solution, if the timetable is well orga-

nized, can ensure the same economic income of the co-habiting model @1,

~ Another solution is the possible increasing of accommodation demand in

rest houses, because it is less expensive for families in texms of costs, pres:
ence and support of relatives, and also of quality intervention and support.
The entrance in the European Union of Countries such as Romania and

Bulgaria is changing a little bit the panorama, because these are Countries
that export badanét and caregivers in Italy (22). The free moverent of peo-

ple and workers in the EU (23), would contribute to reduce the percentage .

(20) W. CroLgwinskl, “Fasnily Reunification and Condition Placed on Family gnﬁdﬁwwﬂ
Dismantling a fundamentz]l human Right”, Bur. Jour. Mig. Low, 2002, 8, 271; with a statistic and

sociological approach, in [talian, G. ZINCONE, Primo rapperto sullintegrazione deglt twmmigroti in

Italia, Bologna, 1999; on the author opinion the economic weight of immigrated workers as fun-
daraental consequences on the Jow or high level of their socisl integration, see G. Zmconz (ed.),
Cittadinanza ¢ migrazioni: unapplicazione al caso italiano, At del Convegno “Lincidenza eco-
nomica dell'immigrazione”, Firenze 11th-12th December 2003. )

{21) Some statistical data can explain how imumigration has changed in Italy in the last ten

years and which is the integration level of immigrated people. In particular, we can say that two -

kinds of inumigrants are more protected, also after the entering in force 109/2003 European direc-

tive: BU citizens and pecple who have obtained a “CE long time-permit to stay”. The European -

Union opening at East has determined the increasing of EU citizens, resident and domiciled in
Ttaly: 1,241,368 in 2009. In the same year we have registered 1,011,967 people with a “CE long time-
permit to stay.” This particular permit can be given after five years staying in Italy and do mot

need an every year renewal. This represents an intermediate step to obtain the Italian citizenship .-

after others five years. During 2010 these two kinds of immigrated have numerically increased,

but aiready in 2009 they represented the 53,2% of the 4,235,069 irmmigrated regularly resident int - -

Italy. Actually, more than the half of immigrated population has already 2 strong juridical status,
which cannot be diseriminated in the access to welfare services under the above cited EU diree-
tive. These data are on line, cft. www.istat.it.

(22) G.J. Bomias, RB. Fresman and LT Katz (eds.), Searching for the Effect of Immigration .

on the Labour Market, Carbridge, 1996, 28. For an interesting approach, see B. Gosa, Monaging
Migration — Time for a new international regime?, Oxford Univexsity Press, Oxford, 2000;

B. Gosg, “Towards a new international regime of orderly movements of people”, B. Gosa, Managing .

Migration — Time for a new international regime?, Oxford University Press, Oxford, 2000, pp.
6-26. See also, J. Mevers, “Theories of International Immigration Policy — A Coraparative Analysis”,
Int. Migration Rev., vol 34, 2000, p. 1245 and ff.

(23) For a complete analysis of ETJ Politics in the Jasi decades see M. Wemss, “The Politics of EU
Charter of Fundamental Rights”, Social and Labour Rights in o Global Context International and
Comparative Perspectives; B. Hevrrz, Cambridge, 2003, 73; N. Emmiou, “Subsidiarity: Panacea or

ELDERLY CARETAKING: BADANTI VERSUS WELFARE POLICIES. .. 803

of irregular workers. without a residence permit to stay in Italy and in the
next-years-we will assist to a different configuration of the familiar assis-
tance job market, maybe more fragmented, but in a different way: not only
through-the distinction between clandestine and not clandestine workers,

_u.ﬁ between the. ones who has a regular job and the other ones who work
“in black {24)". So we would have:

~ integrated and professional badanti, more expensive and with more risk
- .of non-occupation,

— New Ed%m_.ogm,pmmm qualified and professional, but cheaper (25).

- I.— ... To EXPLICIT FAMILISMO — A COMPARISON WITH OTHER EUROPEAN
COUNTRIES

Alternative models aren’t only the Scandinavian ones, which have the ten-
dency to disaggregate families, but also the explicit familismo, supported
by public resources and in which the family has to afford the weight of the
most part of care and assistance work, but with the economic support of
considerable money transfer and accompaniment benefit and services. For
m,.MmEEmu care systems in Austriz and Germany are based on the same Italian
principles, but the difference is that in those countries they have an effec-
tive public offer of the necessary service, both in rest house or at home, all
over the interested areas. In other words the percentage of person who has
the right to these service and the persons who use effectively these service

Fig Leaf?”, D. O"Kzerre and PM. TwoMey (eds.), Legal Issues of the Maastrichi Treoty, Chancery,
London, Ewﬁ E. Guwp, “Primary Immigration: The Great Myths”, E. Guwp and C. Harrow {eds.),
Implementing Amsterdam. Imwmigration end Asylum Rights in EC Law, Hart Publishing
Oxford-Portlard, 2001, For a wide analysis of intemationals rules, see L.S. Baswniax, “Human w@pﬁ”
State Sovereignty and Protection of Undocurnented Migrants Under the International Migrant
Mqu.wﬁm ﬂoﬂ%ﬁﬂouﬁ Int. Migration Rev., 1991, Vol. XXV, No. 4 M.E. Fix and L. LAGLAGARON,
mwmmew&%Mwﬁ m%.a .mwaumsmwmu. Wﬂggﬁmﬁmﬁonﬂ%w Comparison”, T.A. ALEINKOFF 2nd D. KLUSMEYER
L), Citizenship for an Age of Migration, The Carnegi i

s i 14 g7 egie Endowment for Intemational Peace,

mm& w ﬁmczm3> and R. Turatro, “Inserimento, lavoro, integrazione e la politica
dell ﬁawumnmﬁoﬁs. Eeonom. It., 2002, 419, In English, G.J. Borias, Economic research on the
determinants of immigration: lessons for the Burcpean Union, World Bank, Washington, 1989.
For a global approach, see WA, Corveuws, PL. MartiN and J.F. HowumEeLD (eds), Controlling
Immigration. A global perspective, Stanford University Press, 1994; again W.A. Cornguus,
PL Magmy and J.F Hourrmen, “Introduction: the ambivalent quest for inumigration control”,
ﬁ.ﬁ? CorneLivs, P.L. Martiv and J.F. HonureLd feds), Controlling Immigration — A global perspeci-
tive, Stanford University Press, 1994; B, REYNER], “Migrants’ Involvement in Irregular Employment
in the Mediterranean Countries of the European Union”, International Migration Papers, n. 41
Geneva, o, 201. , .

mmmu.mﬁovmws Comumission - DG Justice and Home Affairs, “Admission of third coun-
try national for paid employment or self-employment activity”, the research is by Ecotec

wmmSHowmsmoauszHﬁH&aSa.bﬁmgwﬁm_Ommnawonomma&?gomaoaoﬁ.%mmﬁoumws
Communities, 2001, ‘



are quite often the sarne and really higher then in Italy. Moreover. in:thos
countries there are insurance systems for long term care and assistan
grams, which allow a real and significant support to families:

In 20086, the accompaniment benefits in Italy was EUR450: whil
ixmun money transfer in Austria was EUR 1,562, in’ Gerrhany' the maximy
contribution was of EUR 665 or EUR 1,432 if the beneficiary:w
for services, instead of momey cash. * ' ouen

Actually, it has to be underlined also the circumstance th
Germany are systems that take in consideration different lev
and graduate the possible answers, including also less serious cases
two countries families are free to choose if they smﬁﬁo.‘_ receiv
money or a mix of these to different kind of public interventior

Coming back to the last Government programmatic document It
unfortunately, we have to say the there are no sign that the Ttal
going in this direction: no any extension of the nunmber 6f beneficiaries of
economic contributions, no any provision to adequate the’quantum -
European level. B

I mean that it has no sense to promote a high level and professionally
formed badanti (26), if this is not accompanied by mechanisms to sustain
greatest cost of whom is formed. In other words it has sense only if the
ernment support families’ abilities of expense. Otherwise the risk is that
‘the job-market then expels the ones who are professionally formed, because

s, 10 place and remuneration to give the correct value to their new
tences. :
me local project (27), in fact are in a stand by situation, becanse work-
do not take part to them as the real and effective benefits are not clear
terms, of finding a job adequately paid.
Creating new and specialized professionals, spin off services and connec-
n between work demand and offer is not enough to ensure the outing of
12 market, the transformation of this work from submerged/de-qualified
nto qualified/regular. All of these instruments will be vain if they are not part
mplex and systematic project. Without this precondition we will have
Interesting, but ineffective and impracticable results.
We:can &mn.nmm then of professional profiles, economic support, accom-
anying services, but without forgetting that all of these must be tied to 2
ext such as the Italian job market in continuous crisis and construction.

v
0

sufficient money contributions, the obvious consequences woul
~ cheap and non-professional badanit from the black market
— coming out of daughter and daughter in law from job Bﬁﬁm
In fact, default familismo doesn’t help women to maintain’ th
and it’s strange if we consider that the main purpose and goal of th
2020 program is exactly to promote the entrance of women ‘in‘the jobm
ket. The risk for Italian women is that the 2020 Italy would be:exa
same of 2010 one. R

d be again

IV, — BUILDING AN ALTERNATIVE TO THE BLACK MARKET:

Many active projects, today, have the relevant aim to build an alternati
to the private home assistance black market. A market notorious, §
terized by scarce qualification, high discontinuity of assistance and n
forms of loneliness that meet together each other (those one of fmmi
women and those one of families) far from the services’ ,mw.mﬁﬁﬁﬁ.“

The problem is not simply “to do something,” as, for examiple;'coursesito
specialize or structure, whose mission is to find a link between. the deman:
and the offer of these kind of professionals; but above all to Organiz
system ... :

(26): 3. PasquiNeLLl, “Assistent] familiars: le questioni aperte”, Prospetiive Sociali e Sunitarie,
4,2006 and different interventions on the newsletter www.qualificare.info.

7 Cf. D. Mzsivt, 8. Pasoumveia and G. Rusvan, 12 lovoro priveto di cura in Lombardia,

lang, 2006; and also sﬁ.w..\\s.qqﬂ.nnmp&omum.ﬁoxﬁ%ﬁﬁgﬁmuow.
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