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True Exceptions: Defeasibility and

Particularism

Brune Celano™

A. Introduction

Sometimes, kinds of cases which do in fact fall under the antecedent of a conditional
norm are reckoned recalcitrant, i.e. although they fall under the antecedent of the norm
we do not wish to allow the consequence to follow. In such cases, we sometimes say chat
we are abandoning, or discarding, the norm. We concede, that is, that che alleged norm
was wrong {or, if you wish, chat it was no norm at all). At other times, however, ir is
claimed that cthe norm is a defeasible one, Granted, the case ar hand is one of those in
which the norm is defeated; bue this, it is implied, does nor amount ro a wholesale
abandonment aof the norm itself. Claims to the effect that a given norm is defeasible,
I take it, are different from claims of the former kind, i.e. claims to the effecr char an
alleged norm is simply wrong {or that it is no norm at ali). Being defeasible, the norm
somehow survives the impact of such recalcitrant cases. Though somehow revised,
amended, qualified, the norm, it is assumed, remains in place: it is still the same norm.

[ shall call this ‘the identity assumption’. The identity assumption is part and parcel
of the notion that some norms are not barely wrong, bur defeasible. (This should be
taken as a stipuladion.}! There are various ways of substantiating the identicy assump-
tion, corresponding to some main ways of moulding the concepr of defeasibility (of
norms).

I shall challenge the identity assumption. Or, rather, I shall distinguish rwo different

versions of it, and argue thac one of them is hollow. I shall challenge it by reviewing, .
and refecting, one of the main ways in which it can be substantiated, namely, a"
specificationist strategy for dealing with norm conflicts and inappropriate normative -
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verdiers (sections B and C). This will lead us o taking a stand in the generalism vs
particularism debate (section D). Rejection of the idenrity assumption leads, when
conjoined to an awareness of the phenomena underlying defeasibility claims, to a
version of parricularism,

Does this particularist stance necessarily involve rejection of any normative general-
izasion? The answer to this question, I shall argue, rurns on whether some sense can be
made of the notion of a kind of case being ‘normal’ (section F). Here, a second version
of the identity assumption may perhaps be endorsed, thus reviving che defeasibilist
project. At the heart of defeasibility claims, so understood, is the idea thar norms may
be shot through wich true, as opposed to merely prima facie, exceptions (section E).

Two caveats are in place here. First, what my argument in this paper is about are
norms, not norm formulacions (i.e. sentences which are caken ta be expressing norms),
nor the ways in which we get, from norm formulations, to norms which are taken to be
expressed by them. Thus, the issues | shall be dealing with are not issues of interpret-

snal ation—namely, issues concerning the ascription of meaning to sentences. T grant chat
orm much of what is discussed under the heading ‘defeasibility in law’ may be understood,
that and properly recast, as a cluster of issues about the ways in which meaning (often,
orm different meanings) may be ascribed 1o legal sentences.? Here, much depends on
it is whether one has a sceprical view of legal interpreration, that is, one leaving no room
ie in ac all (excepe in the realm of errors and myths) for the idea of an interpretation of a
xsale given narm formulation being che righr (or, perhaps, just a wrong) one. If all thoughts
ible, of criteria of right and wrong in interpretation are abandoned, if, namely, it is claimed
Lan thar norm formulations may be interpreted and reinterpreted ad libitun so as to draw,
orm from them, oppesite conclusions, then no room is left for arguments abour whether
ised, norms should be raken to be defeasible, in what sense, ecc. These issues simply become
RN otiose.* In what follows, [ am assuming that some such room is left open—that we may
arcel sensibly argue abour the forms and ways of good and bad inferences involving norms.
d be But I shall not argue for this assumption. Specifically, I do not say anything in defence
imp- of the implied claim that, to some extent and in some cases a least, it may be right (or
v (af wrong, as the case may be) ro claim thar norm N is the norm thar a given norm
formulation expresses, What T am concerned wich is the rational reconstruction of
srent (good and bad) forms of inferences involving norms. Thus, the argument is normative
ving, (I mean epistemic normativity) throughour.
ly, a Second, I shall discuss ‘norms’ generally, leaving deliberately aside the issue whether
ative we are dealing with either moral or legal norms, or bath (or maybe other kinds of norms
as well), This is because what 1 am interested in are abstracr relations between
s normative contents, and the ways it is possible to understand or handle them in the
2008. face of the relevant phenomena (i.e. norm conflicts, inapproprizte verdicts), Vis-g-vis
i, and this concern, the panoply of theorerical assumptions required in order to frame our
inquiry as one concerning moral racher than legal norms, or vice versa, or the relations
oning between the swo-—assumptions concerning the narure of law or of morality, or how can
__w_wm. law incorporate or refer to morality, or how can morality leave room for the law, and so
de las
\, ‘Por
v en . -
“entra * R. Guastini, ‘Defeasibility, Axiological Gaps, and Interpretation’, in this volume, ch. 9. See also
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on—would beg too many questions. Specifically, T am not going to assume that the
norms 1 shall be discussing belong to a normative system, defined by membership
criteria, and perhaps including priority rules among conflicting norms. This would to a
large extent trivialize the issue and, by the way, when dealing with law or moealicy, this
assurnption is, to say the least, troublesome, There is, however, one tenet which is itself
deeply contraversial and is crucial to my whole enterprise. I shall assume that ar least
some normative Issues (Le. issues as to whether, for 2 given antecedent, a normarive
consequence follaws) have a right solution—thar there is a right answer to such issues
in ar [east some cases. Nothing will be said to jusdfy this assumption.

B. Specificationism: its promises. ..

The main phenomenon underlying talk of defeasible norms, the main ground for
claiming that some norms are defeasible, is the possibility of conflicts between norms.
According to an intuitionist model of the resolution of norm conflicts, whart we have to
do in such cases is balance the conflicting norms, in order to see which one, in the case
at hand, prevails. (Whar this might mean is, of course, rather obscure.) Specificationism
recommends a purportedly different course. When facing a conflice—-or, when appli-
cation of the relevant norm to a given case leads to a verdict we deem inappropriace, or
unsatisfactory (this, of course, involves a value judgement)*—what we have to do is
specify (thas is, suitably restrict the domain of application of) at least one of the narms,
or the relevant norm, so thar, thanks to the inclusion of further conditions within its
antecedent (thanks ta ‘glossing the determinables)® the conflic—or the unsatisfactory
verdict—eventually vanishes,6

This lools breachrakingly simple, and very promising. Obviously, a sensible specifi-
catfon will have to sacisfy some constraints, excluding trivializing or irrelevant moves.”
But, quite aparr from che merits of these requirements, which I am not going to discuss
here, the appeal of specificationism lies in what it promises. Specificationism claims to

+ Wherher or not these two hypotheses are in fact differenc I shall not consider here,

* Specification ‘nzrrow(s] a norm by adding clavses spelling our where, when, why, how, by what
means, 0 whom, or by whom the action is 1o be dene or avoided'. See H.S, Richardson, ‘Specifying,
Balancing, and Iaterpreting Bioechical Principles’, fonrmal af Medicine and Philosophy, 25 (2000), 289,

§ HM.S. Richardson, ‘Specifying Norms as 2 Way to Reselve Concrete Ethical Problems’, Philasaphy
and Public Affais, 19 (1990); H.S. Richardson, Practical Reasoning abows Final Ends (Cambridge:
Cambridge University Press, 1994), ch., 4; HLS, Richardsan, ‘Specifying, Balancing, and Interpreting
Biocthical Principles’; T.M, Scanlon, ‘Intention and Permissibility’, Proceeding of the Avistarelian
Saciety, Suppl. yol, 74 (2000), bur see also T.M. Scanlon, What We Owe to Each Other (Cambridpe,
Mass.: Harvard University Press, 1998), 197-202; and T.M. Scanlon, ‘Adjusting Rights and Balancing
Values', Fordham Law Review, 72 (2003), 1478, the latter on the refared—bur different—issue of
‘adjusting’, or specifying, institutionally defined rights. For a similar proposal, relying on Alchourran's
understanding of defeasible conditionals, sce ].J. Moreso, ‘Conflitti {ra principi costituzionali’, Ragion
Pratica, 18 (2002); and, for a somewhar hedged version of the claim (which will not be discussed here),
].J. Moreso, ‘Cristina Redondo sobre Razones y normas’ Disensiones 4 (2005} in ].L. Rodriguez (ed.),
‘Razones y noemas’, sect, 4. A parallel suggestion concerning conflicts berween moral rights is found in
R, Shafer-Landau, ‘Specifying Absalute Rights’, Arizena Law Review, 37 (1995).

7 H.5. Richardson, ‘Specifying Norms as a Way to Resolve Concrete Ethical Prablems’, 295-7;
FLS. Richardson, Practical Reasening about Final Ends, 724, These are mainly informal constraints.
Formal constraints on specification should paraliel the set of formal conditions which, according o
Alchourrdn, define a revision function for defeasible conditionals. See C.E. Alchourrén, ‘Detachment
and Defeasibility in Deontic Logic', Seudia Lagica, 57 (1996), 5-18; C.E. Alchourrén, ‘On Law and
Logic’, in this volume, ch. 2; C.E. Alchourrdn, 'Para una 18gica de las razones prima facie’, Andlisis
Sifosdfice, 16 (199G}, 113-123, For our purposes, it is not necessary to dwell on these marters here.
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be a third way beyond bafancing and subsumption, superseding boch of them,® Thanks
to specificatian, it is claimed, we can overcome conflict, and inappropriate verdicts,
through a deeper, mare adequate, understanding of the relevant norms.? This ensures
real progress; we are not merely changing our minds as to whar the norms are that we
should follow, rather we are refining, qualifying them, on the basis of a deeper
understanding of their content.)® This, it is claimed, is something wholly differenc
from an intuitive balancing of conflicting requirements—an altogether arbitrary pro-
cedure, leaving us stuck with abstract, unrefined requirements, [iable to come inro
conflict over and aver again. Specificacion is a reasoned way: the conditions we include
within the antecedent of our norms, restricting their scape, counr as reasans—reasons
why a conflice should be resolved one way or the other, or a novel case distinguished
from previous ones, and an inappropriate verdict avoided. Thus, specification brings
about an encichment of our normative outlook, leading us to more finely grained
distinctions, refining our normative sensitivity, and our ability to discriminate in
mateers normative. In order to make specification possible, of course, we have to read
our initial norms as defeasible {qualifications such as ‘generally speaking’, or ‘for the
mest part’, ‘in most cases’, etc. will have to be prefixed to our normarive condition-
als).!! They will have to be undersroad as including ceteris paribus clauses: refinement
and qualification deploy within the logical space left open by such clauses, sometimes
defusing the link berween antecedent and consequence. Specificarionism is, thus, a
species of defeasihilism.,

We have to distinguish rwo main varieties of the specificationist straregy. one
claiming that, through specification, we get to contributory norms (i.e. norms stating
pro tanto reasons), the other claiming that specification leads us from contributory to
‘all-things-considered’ norms (or, to ‘overall’ reasons).'? The former is mast plausibly
understood as the view that, thanks ta specification we move from less specific to more
specific contributory norms,

5 1.8, Richardson, ‘Specifying Norms as 2 Way ro Resolve Concrete Echical Problems’, 279-80: ‘s
third, mere effecrive alrernarive’; ‘a third. . . operation’; ‘a true third way, rather than just 2 mixrure’s
H.5. Richardson, ‘Specifying, Balancing, and Interprering Bioethical Principles’, passing,

% The mode] of specification makes us understand ‘how aur ethical precepts, many of which are
very general and abstract, can reach concrete cases without generating unacceprable conclusions’.
H.S. Richardson, ‘Specifying Norms as 2 Way to Resolve Concrere Ethical Problems', 284. I remind
the reader (see section A} thar my topic is not, specifically, mora/ narms, Bue there is noching in the
madel of specification limiting its scope te the mord domain,

W Resort to specification 'helps ensure...thar the reasomable motivation behind the inirial,
unqualified norm is stilf caprured by what one ends up wich’. Ibid., 284, Thus, the notion of
specification ‘can... explain how a moral theory can remain the subject of a more or less srable
actachment despire the sort of revision that moral conflicts engender’ (ibid,). Specification affords
‘the progressive refisement of a theory that remains the same in essenvials’ (ibid., 298; see also
H.S. Richacdson, Pracrical Reasoning abene Final Ends, 171); 'the model of specification learns from
the conflicrs it faces, exploiting their friction to push off toward a more concrete and definire understand-
ing of the relevant norms’ (H.S. Richardson, ‘Specifying Norms as a Way 1o Reselve Conerete Ethical
Problems', 308), Specification is ‘a relation between two nerms that allows one 1o trace the significant
continuities in a path of revision’ (FL.S. Richardson, Practical Reasoning abowr Final Ends, 245),

1 H.5. Richardson, ‘Specifying Norms as # Way to Resolve Concrere Ethical Problems’, 292-3;
H.5. Richardson, Practical Reasoning about Final Ends, 70-2; HLS. Richardson, ‘Specifying, Balancing,
and Interprecing Bioethical Principles’, 305, fiv. 8.

12 The former is Richardsen’s version (cf. H.S. Richardson, *Specifying Norms as a Way o Resalve
Concrere Ethical Problems', 2867, 294), the latrer Scanlon’s {though neither of them uses these
phrases). The terms ‘coneriburory” and "overall’, as used here, are drawn from J. Dancy, Ethics Without
Principles (Oxford: Clarendon Press, 2004).
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The identity assumption is part and parcel of specificationism, in both versions. The
leading thought in specificationism, it seems to me, is chat, in order to solve the
normative puzzle we are facing (be it a conflict, or an inappropriate verdicr), we have
to work out what che relevant norm, or norms, properly understood, involve, Whar is
required, in order to overcome the difficuley, is a bester, deeper—more adequare and,
therefore, more arriculated—understanding of cthe norm, or of the conflicring norms. 13
The point is sometimes made by distinguishing becween a norm, or principle, and its
different—more or less adequare, as the case may be—'formulations”. ' This is
empharically not the distinction berween sentences and their meanings (see section
A). Racher, a ‘formularion’ of a norm, in the now relevant sense, is to be understood asa
way, one of the many possible ways, of geasping its supposedly complex and finely
grained content. One and the same norm may have different formularions: some of
them will be mere shorthand, others will capture some of its details. In the process of
specification, it is assumed, we do not, in fact, modify the norm, bur, rather, irs inicial
formularion; what we are engaged in is amending, refining, the norm's formularion {i.e.
our inchoarte, partial grasp of its content), in order to put it in line with the norm irself.
(The norm is inadequately capeured by its current formulation; the latter may be quite
simple, the former, understood as its ‘underlying idex’, is # complex matter.)!5 It is,

¥ Seanlon explicitly emphasizes the identity assumption. T.M. Scanlon, ‘Intention and Permissi-
bility’, Preceedings of the Aristatelian Seciety, Suppl. vol, 74 (2000), 308, fn. 8. While on Richardson’s
account, he claims, specification involves 'modifying’ conflicting principles, according ro his (Scan-
lon's) view, ‘only one principle need be involved” and ‘the process {of specification] is typically one of
figuring our what the principle requires rather than modifying ic’. This, | thinl, does not do justice to
Richardson, in whose view, o, specification amounis to deepening our understanding of our inirial
norms (sce the passages quoted abave, nn. 9 and 10). True, Richardson explicitly defines specificarion
as a rcladon between fwo norms. See, H.S. Richardson, *Specifying Morms as « Way to Resolve
Concrere Ethical Problems’, 295 H.S. Richardson, Pracrical Reasoning about Final Euds, 72;
FLS. Richardson, 'Specifying, Balancing, and Interprering Biocthical Principles’, 298. But, and this
is all chat is needed for my argument, it is essential to his cncerprise that specificarion be underscood as a
way of bringing the initial norn 1o bear o the case at hand. The model of specification he claims
(H.S. Richardson, ‘Specifying Norms as a Way o Resolve Conerere Ethical Problems’,290) ‘starts
from [the] recognition [thac our norms are subject to revislon], but establishes a kind of coastancy ar
stabiliry . . . This stabiliry is essential to the claim thar the initial norms are in some way brought 1o bear
on cencrere cases by means of more specific nerms.” Ibid., 291: specificarion ‘licenses us to call a
madificacion . . . of an original norm still in some significant sense the sanre norm char we srarted out
with'; thanks to speeification it is ‘noc a self-contradiction to spealt of modifying a consideration so thar
it applies’; the model of specification lays down ‘conditiens on the relation berween the initiai norm or
norms and their modificarions thar exphiin how the original norms are being respected” (all emphases
are in the original; of. also ibid., 297, and parallel passages in H.S. Richardson, Practical Reasoning
about Final Ends, 170-1). We nced specificadion ‘both to allow the development of & stable moral
theory and 1o give us some assurance that the commirment char underiies the inidal norm is being
appropriately honored’; specification ‘lecs [che contours of this initial commitment] emerge on
reflecrion” (FLS, Richardson, ‘Specifying Norms as @ Way to Resolve Concrete Erhical Problems’,
292}, Specification, in sum, ensures ‘stability in the course of revision', ibid. Reading the relevane
norms as defeasible ones—i.e. as qualified by clauses such as ‘generally speaking, and the like——allows
us o understand how a norm can be scen as “the same” belore and after revision' (Ibid., 293). The
identicy assumprion is righsly envisaged as crucial to specificationist views in R.M. Hare, ‘Commenss’,
in D. Seanor and N, Fotion {eds), Hare and Critics (Oxford: Clarendon Press, 1988), 263, Richardson
overtly acknowledpes the ‘challenge’ pased by Hare (‘the challenge I am now addressing of how a norm
can be seen as “the same” before and after revision’); his own version of specificationism is supposed to

be able to cope with it. H.S. Richardson, ‘Specifying Norms as a Way to Resclve Concrete Ethical

Problems’, 293, fis. 30; H.S. Richardson, Practical Reasuning about Final Ends, 71, fn, 2.

i Seeeg. T.M. Scanlon, Whar We Ouwe to Each Other, 199: *succinct verbal formulations' as ‘mere
labels for much more complex ideas’. A similar idea Is mentioned in P. Viyrynen, ‘Morai Generalism. |

Enjoy in Moderation’, Erbics, 116 (2006), 725.
5 The phrase is Scanlon's, See T.M. Scanlon, Whar We Owe to Each Other, 199,
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thus, #he same narm that we are supposed to be applying to the case, although, now,
better understoad, and in a suitably refined formulation.

The identity assumprion is whac underlies the idea, mentioned a few paragraphs
above, thae specificationism, in contrast to balancing, ensures (reasoned) progress.
Specification does not amount, trivially, to changing our minds as to whar the norms
are that we should follow. Racher, it brings abour a fuller articulation of our normative
convicrions.

C. ...and its shortcomings

There is, it seems to me, a simple argument that shows why this strategy fails. T shall call
it ‘the argument from negative conditions’. It runs as follows.

Qur starting poinc is a norm claiming thac when p is the case, C follows. Now,
suppose that—as specificationism recommends us to do in the face of conflicc—we
grant, however, thac when p and q is the case, C does not follow. (So chat we now
acknowledge, ex post, thar our starting point had to be read as 'if p and not g, then C')
And we further grant—always following specificationist advice—thac, when p, g, and z
are the case, C does indeed follow. (So that we now acknowledge, ex pest, thar our
previously amended norm had to be read as ‘if p and q and not z, C does not follow).
And so on, each time allowing, along specificationist lines, that the addition of a further
conjunct may reverse the verdicr, i.e. may now show that our previous verdice was right
under a hitherto unstated negative condition. My question is, unless we may reasonably
conceive of an exhaustive inventory, or list, of all possible condidions p, q, z, w etc. {or
properties P, Q, Z, W etc.) which may obrain, and which may make a difference as to
whether C follows, and of a full specificasion of the ways in which such conditions
would make a difference (i.e. unless we deem conceivable, and at least in principle
epistemically accessible, an exhaustive, ultimare lise of alf potentially normatively
relevant propercies or conditions, defining in advance the universe of all possible
cases), what sense can be made of saying that, in proceeding as we do, and as
specificationism recommends us (thus, in granting exceptions, exceptions to the
exceptions, and so on), we are nonetheless going on in specifying—revising, refining,
qualifying, amending—-one and the same norm? No sense at all, it seems to me.

Further, is cthe notion of such an inventory and specification a coherent notion ar alf?
No, I think.!6 For two reasons: {1) new, patencially normatively relevant propercies may
come into existence; and (2) the history of human interactions is intentionally laden.

The first of these two points is, 1 think, intuitive. (Consider the property of
something being a microchip, a narion state, or an academic.) Besides, the meaning
of ald words may change, so that they come to designate new things. And further, if we
allow thick concepts in the antecedent of norms (and T cannor see why we shouldn’t, as
a matter of grammar, I mean), the point becomes even more obvious.

As ta the second point, by saying that the history of human interactions is inten-
tionally laden, and that this makes the notion of a list such as the one envisaged above
incoherent, T have in mind two consideracions. (1) Practical problems typically arise in

6, for a relaved poinc . Dancy, Meral Reasons (Oxford: Blackowell, 1993), 67. In the terminalogy
of Alchourrén and Bulygin, such a list may be termed an ‘ulrimate (normacive) thesis of relevance (or
hypothesisy. C.E. Alchourrdn and E. Bulygin, Normzative Systems (Vienna: Springer, 1971), 103-6.
(There is no difference, in the present congext, berween ‘thesis of relevance’ and ‘relevance hypothesis’;
ibid., 106, On this fast point, see also M.C. Redondoe, ‘Reglas ‘genuinas’ y positivismo juridice’ in
P, Comanducci and R, Guastini (eds), Awnalisi ¢ divigo 1998 (Turin: Glappichelli, 1999), 256.
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the course of interactions berween a plurality of agencs; (2) an action may be described
in a plurality of ways, and it is conceived—by the agent herself, or by others—under
one or more such descriptions (nor necessarily the same).l” Both phenomena stem
from the fact thar the mind is endowed with intentionalicy. I shall consider them in
TE

(1) Practical problerms {i.e. problems as o what is to be done in given circumstances)
typically involve many individuals. Which properties are relevant in order to determine
how one should act, may depend, and often does depend, on the past interaction of
these individuals,'® Ofien what the present case is, whar irs normacively relevant
features are, does not boil down to what can be read off from its present configuration,
bur alsa depends on its history—i.e. on the path along which the relevane individuals
have reached the present situation.’® (Whether che fact thar A promised B ro phy is,
now, a reason for phy-ing may depend on how, in the past, B behaved roward A—or
maybe toward C, with whom A, though not knowing him personally, shares some
important convictions, such as convictions as to whether, and when, promises should
be kept.} The ser of all possible combinatdions of potentially normatively relevant
considerations, when account is taken of the path-dependence of cases, cannot be
exhausted. This should not be understood in the sense thar, due to its complexity, an
extremely powerful computer would be needed in order to articulate all relevant
possibilities. Rather, this set cannot in principle be exhausted. Human agents have
intentionalicy; intentional states of increasing complexity {intentional states having as
their objects other intentional states, and so on), including sets of (both synchronically
and diachronically) intedocking intentional states of different levels (e.g, mucual beliefs
or common knowledge} may be—and often are—relevant as to whar the shape of
interaction, and its history, is. (So, for example, A's beliefs abour B's, or others’,
intentions or beliefs, or his hopes about athers’ future asticudes and behaviour, and
so on, may be relevant.) Relations between such scates may both be interpal—i.e.
relating to their content—or causal. (Tt may be relevant whether B expects A to keep his
promise, and this may perhaps depend on what he expects A to expect from him, B, asa
consequence of the way in which, as B—perhaps mistakenly—believes, A behaved in a
past, similar case; but, maybe, A then behaved as he did in order to induce B to expect
him, now, to expect a given behaviour from B, and so on.)

(2) To this it should be added that an action may be conceived, by the agent herself
or by others, under an indefinite plurality of descriptions, often different for different
individuals.® (The agent may not see that what he is doing falls under a certain
descriprion, something which may be apparent ro some other individual) There is, it
seems to me, no reason to believe that the vocabulary of possible acrion-descriptions is

17 G.E.M. Anscombe, Fatention (Oxford: Blackwell, 1957, 1972), 11.

18 Needless t say, the argament that follows cencerns features which may e out to be marmadvely
selevant, {T'his is whar the list which is ac issue in the text is all about, of course.) This dispels a serious
miisunderstanding, grounding a putported objection against 4 previeus vemion of the argument
(M.C. Redondo, ‘Razones juridicas, Respuesta a Caracciolo, Celana y Moreso' in J.L. Rodrigues (ed);’
‘Razones y narmas’, Discasiones, 4 (2005}, 150fF), replying to B. Celano, ‘Podemos eligic entee particular
isma y universafismo?’, in J. Rodriguez (ed.), ‘Razones y normas’, :

19 This is the main reor for the distincrively particularist Idea that there is a narrative dimension'in’

practical racjionalicy, :
20 This poine was made, in this connection, by ].J. Moreso, ‘Dos concepciones de la aplicacién de
las normas de derechos fundamentales’ i ]. Betegdn, F. Lapora, J.R. de Pdramo, and L, Prieto Sanchils

(eds), Coustitucidn y derechas fisndamentales (Madrid: Cenero de Estudios Politicos y Constirucionales,:

2004}, 491; B, Celann, 'Podemos eligir entre parsicularismo y universalismo?’, 113,
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finite. And, obviously, which description is picked our by whom, may turn out to be
normatively refevant.

These two factors combine. The history of the present case—the course of
interaction berween a plurality of individuals—is constituted, fter alia, by inten-
tional stares (of increasing complexity, ecc.); their contents comprise different
descriptions of the relevant actions, descriptions under which these acrions are
known (or, they are expected to be known, or are hoped to be expected o be
known, and so on) to some of the agents involved, but perhaps not to others.
Under which description a given action falls according to B’s lights {or, A believes
it to fall according to B's lights, etc.) may matter, as far as the narracive concerning
what led to the present situation is concerned. Thus, this pluralicy of possible
descriptions, and of possible inrentianal states having them as their content, deter-
mines (just as it may sometimes make indererminate) what the normarively relevant
shape of the case at hand is.

In sum, human interaction brings abour an indefinite plurality of potentially
normarively relevant properties, and of relevant histories in which they are instantiated.
This multiplicity is non-compurable. The notion of the set of all potentiaily norma-
tively relevant properties, or kinds of cases, is misconceived, just as the notion of the set
of all possible novel plots is.

Thus, the claim thar, in following specificationist advice, we are specifying one and
the same norm proves hollow. Tt would have some bite, if we could tell what properties
have to be absent for the norm consequence to follow. This is, however, impossible.
Negacive conditions cannot be exhaustively enumerated.?!

The point is not, it should be noticed, that we can never fegitimately assume that all
relevant negative conditions are sarisfied. On the concrary, this is what, more or less
sensibly as the case may be, we do all the time. Whac I am claiming is, rather, that

21 The arpument from negative conditions is close 1o whar Holton takes o be the main (and,
according ta him, & seund) argament suppording particufarism, the supersession argument’,
R. Holwon, ‘Principles and Particularisn’, Proceedings of the Aristotelian Society, Suppl. vol. 76
(2002), 196-7. Holton notes thar the argument may be blocked by including, in the aniecedent of
the norm undes considerarion, a ‘that’s it' condirion (stating thar in the case ac hand no further
progerties, apart from those already mentioned in the ansecedent of the nosm, are normarively relevant,
and that no other principle s, either). Thus, by adding ‘that’s it” as a premise to an i ference applying
such a norm to a given case, a normative solution for the case will deductively follow (ibid., 199-200),
This is, I think, correct. The trouble arises when we notice that inclusion of the ‘thar’s it’ clause in the
antecedent of the norm amounts to the requiremens thar all negative conditions be satisfied; and thar
addition of ‘that’s it as a premise in our inference amounts to asserting thar they are satisfied. This is,
precisely, where the argument fram negative conditions shows the main difficuliy co be. (k should be
noiced char Holton explicitly acknowledges. in the Asiacr of his paper, that inclusion of 'that's it’
clauses in the antecedent of norms amounts to reading them as holding only ceteris paribus.) CFL for a
related argumens J. Hage, ‘Law and Defeasibilicy’, Arrificial futelligence and Law, 11 (2003), 237.
Hines to the argument from negarive conditions may be found in, ¢.g. J.C. Bayon, La normativicad del
derecha: Deber juridico y razones para ln accin (Madrid: Centro de estudios constitucionales, 1991)
346-51 (refating to moral norms only); ]. Dancy, Moral Reasons, 57,77, 80~1; G. Sartor, ‘Defeasibilicy
in Legal Reasoning' in Z. Bankowski ecal, (eds), Tnfarmatics and the Foundarions of Legal Reasoning
Dordrecht: Kluwer, 1995), 143; 1. McNaughion and P, Rawling, ‘Unprincipled Erhics’ in
B. Hooker and M. Liule {eds), Mol Particularisn (Oxford: Clarendon Press, 2000), 262-3:
H. Prakleen and G. Sartor, “The Three Faces of Defeasibility in Law’, Rarie furés, 17 {2004), 120
(the ‘qualification probiem'’); T. Viyrynen, ‘Moral Generalism, Enjoy in Moderation', Erhies, 116
(2006), 725, 736. Its ancestors are in H.L.A, Hare, “I'he Ascription of Responsibility and Rights' in
A. Flew (ed.), Laogic and Langnage (Ist series, Oxford: Blackowell, 1931), 147-8; H.LA. Harr, The
Coneept of Law (Oxford, Clarenden Press, 1961}, 1256, 131,as these passages are illuminatingly read
in J.C. Bayén, ‘Derrotabilidad, indeterminacién del derecho y positivismo juridico’.
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specificationism requires, in principle, listing all negative conditions. And this, pre-
cisely, is what cannor be done.

In other words, specificationism, as a strategy for dealing with norm conflicts or
inappropriate normative verdicts, is engaged in what MUN, Lance and M.O. Lictle aptly
call the ‘usual quest’ of theory, ‘which is to spend all our time filling in che holes in our
generalizations'.22 The quest proves, as they claim, ‘deeply misguided’,?? not because
the process never ends {mine, here, is not a claim of the “we cannot go on ad infinitum’
kind), but because it does not even get started in the first place. Negations cannot be
enumerated. Thus, all (justified) verdicts turn our to be particular,

The argument from negative conditions leads to the rejection of both versions of
specificationism, the contribucory and the “all chings considered’ ones. As regards the
laceer, che point is obvious. Achieving a fully specified, ‘all things considered’ narm,
thereby ruling out the possibilicy of furcher, unspecified exceptions (apart from those
already built into the norm itself) would require us to be in a position to draw a list of all
potentially relevant properties of the kind mentioned. And this, we have seen, is
misconceived. The former version, o, proves untenable although for a different
reason. [f what we achieve through specification is still a pro tanto reason, it cannot
be excluded that the amended narm will itself come into conflict with another norm,
thereby showing itself in need of further specification. But if further specification may
lead to an inversion, in the present case, of the previously issued verdict (thereby
showing, ex post, that it was justified only under an hitherro unspecified negative
condition), and if—as this version of the strategy maintains—chis possibility always
remains open (so that we are forced to conclude thar aur verdicts are justified, whenever
they are, under an indefinite and unspecifiable set of negative condirions), then no
progress at all is made, it seems, through specification. We were, and sill remain, at sea.

Tam empharically not asstming, as a (dubiously) self-evident postulate of a sort, that

in order to make any progress, we have to be able to get fram the contributory to the ‘all
things considered’. Rather, this is what the argument from negarive conditions purports
ta shotw, that, unless this proves ro be a viable move, justified verdicts always hold only
under an unspecifiable set of negacive conditions. And the move, as we have seen, is not
available. To repeat, the worry is nor that we cannot go on ad infinicum. This is what
we actually do. The problem is, rather, that the supposed progress assured by specifica-
tion doesn’t even get started. Specification does not pravide—nor daes it purport ro
provide—ex ante guidance as to how our starting points have to be refined (this is a
substantive martcer).24 But neither does it provide—nor can it purport to provide—
guidance ex post, as to how a certain kind of case has from now on to be decided (Further
specification may, ex hyporbesi, be called for, thereby reversing our previous verdict, i.e.
showing it as holding only under an hitherto unspecified negative condition). So what
kind of guidance does the norm (be it in its still-to-be-amended, or its already-amended
guise} provide? Once again, all justified verdicts turn out to be particular. Specification
only engenders an appearance of progress, where none is made.2s

22 M.N. Lance and M.Q. Liale, ‘Defeasibility and the Normative Grasp of Context’, Erbenntnis;

61 (2004), 453. Lance and Little arc addressing, here, ‘epistemic cheary”,
23 [hid,
4 H.5. Richasdson, ‘Specifying, Balancing, and Interpreting Bioechical Principles', 302, 305, fn. 4
23 1 should stress thar my argument says nothing abour the merits of specificasionism {of the
contribucory variety) as a decision-malking pracedure in institutional sertings, e, public policy choices
by administrative agencies, or in courts. Specification is advocared a5 a mode of public deliberation by
administrative bureaucracies in H.S. Richardson, Demacraric Autonomy (Oxford: Osford Universi
Press, 2002}, 104, 227-8, 235, 237-9, Just as, even granted thar practical reasoning is basicail
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AH this mandates, T submit, our rejection of the identity assumption. Or, rather, it
shows that the first way of construing it is a blind alley.

In spelling ouc the identity assumption we may wish to say that recalcitrant cases
may be accommodated eicher because they are already provided for, albeir implicidly, by
the norm, or because the norm may be refined so as to allow for the recaleitrant case as
an exception (‘if p then g, except when p and z'). So understood, recalcitrant cases
qualify only as prima facie exceptions. On close inspection, or after suirable revision,
they turn out 1o be provided far in the antecedent of the norm. Such a way of dealing
with recalcitrant cases does not, [ will say, crear them as true {as opposed o merely
prima facie) exceptrions. It is this way of construing the identity assumption that che
argument from negative conditions shows to be hollow, Why not simply say thar, in
dealing with our narmative issue (be it a norm conflict, or a verdict which we deem
inappropriate}, we are now simply changing our minds, i.e. we are now realizing char
the nortm we had endeavoured to apply to the case at hand was wrong (or that it was no
norm at all), and substicuting it with a different one? In fact, when we incorporate, along
these lines, an exception in the antecedent of a norm, ‘there is no difference between

adding an exception to a rule and simply changing it’.¢ Moreaver, where does the
supposedly deep, qualitative, difference from intuitive balancing of conflicting consider-
ations lie? When, facing a norm conflict, we have to decide which of the rwo norms is to
be modified (in facr, discarded, and substituted with a different, more specific, ene}, and
how or when, facing an inappropriate verdict, we have to decide how the norm’s
antecedent is to be modified, so that the case atr hand does not fall under it any more,
what we have o do is, it seems, just balance conflicting normarive consideradons.?”

particularis, there may be good reasans for imposing a rule-based decision-maling procedure (deci-
sion-making by entrenched prescriptive generalizations) on certain classes of chouosers, or in certain
decisional environments (E. Schauer, Playing by the Rudes. A Philasophical Exmnination gf Rule-Based
Decision-Making in Law and in Life (Oxford: Clarendon Press, 1991), ch. 7; sec also F. Schauer, *On
the Supposed Defeasibility of Legal Rules” in M.D.A. Freeman (ed.), Curvenr Legal Problems, 51
{1998), 233, 237), so there may be goad reasons for proceeding by specification in some institutional
congexts,

26 F, Schauer, ‘Exceptions’, The Untversity of Chicigo Lie Review, 58 (1991), 893: ‘the fogical
emptiness of the idea of an exception as an analytically distiner concept’; f, also ibid., 873, and R.H.
S, Tur, ‘Deleasibilism’, OJLS, 21 (2001), 359. This is the roor of Alchourrdn’s dissatisfaction with
justification on the hasis of defeasible condidionals: so understood, resort to defeasible conditionals is,
in fact, belief sevision in disguise (on Alchourrén’s views abouc this issue see J.L. Rodriguez and
G. Sucar, ‘Las prampas de la derrotabilidad. Niveles de andlisis de la indeterminacion del derecha’,
103); ].C. Bayén, ‘Tor qué es derrotable el razonamienre juridico?’, 265.

27 This, of course, also depends on how 'balancing’ itself is understnod, IF by ‘balancing confliccing
considerations’ what is meant Is staring at the case ar hand, and solemnly declaring ‘heee, N1 overrides
N2', period, then of course this would nat be a sensible way of proceeding, Bur this is nor a fair picrure
of whar balancing may be taken w be, either. Balancing, as such, is compatible with—and sensible
balancing certainly invalves—explaining why, as ane secs things, in such and such a case N1 should be
raken to prevail over N2, iLe. giving reasons as to why, in rthis lsind of case, the farmer overrides the
larter, This, ro repear, is whar we do all the time and, as a result, whist we get are more specific norms.
What is at issue in the texe is specificationism's claim to be providing something qualitatively different
from this, and ro be assuring a kind of progress, of enrichment and rarional arriculadon in our
normative outioak, which balancing would be incapable of bringing abour, Intuitive bafancing,
Richardson argues (ML.S. Richardson, ‘Specifying Norms as a Way o Resoive Concrete Echical
Problems’, 283; cf, also ibid., 287-8), lacks ‘discursive rationality’. “The queston for balancers” is
‘how their weightings have o be expluined or jusiified’ {ibid., 282). And, Richardsen claims {ibid.,
282-3), ‘ta the excent thar che balancing is genuinely distinct from application [i.e. subsumption; ibid.,
281] it affords no claim to rationality, for to that extent its weighrings are puzely intitive, and therefore
lnck discursively expressible justification’. The same, however, may be said about the choice, in the face
of a conflict, as to which norm ro specify, and how. In deciding whether to specify a norm, er which
ong ta specify, and how, what we are doing is, trivially, balancing conflicting considerations (and this,
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Or ar any rate specificationism  tells us nothing different, or more, than
this.2®

Thus, on this reading, the identity assumption proves hollow. Talk of defeasible
norms is mere rhetoric. Exceptions are treated as only prima facie ones: they are, in fact,
incorporated in the antecedent of different norms. But, does the notion of a defeasible
norm allowing for true exceptions make sense? 1 shall discuss this issue below.

D. From defeasibility to particularism

The argument in rthe previous section concerned specificationism. Specificationism
claims to provide a way of dealing with norm conflicts which is consistent with the
identity assumptian, This is where its main atcraction lies. It has been shown, however,
that, precisely on this account, specificacionism fails. On specificationist premises, the
identicy assumption withers away.

This, by itself, does not prove that defeasibility claims in general are incapable of
living up to whar they promise: that they necessarily fall short of warranting, as they by
stipulation (see section A) imply, the identiry assumption. Arguments analogous to the
one deployed in the previous section can, however, be raised against other versions of
defeasibilism. The way specificationism falls short of its promise is paradigmatic,
I suggest, of the failures of defeasibilism, in many of its forms.2?

To illustrate this peine ler us briefly consider a second, similar way of substantiating
the identity assumprion, already hinted at in the previous section. This is the claim that
implicitly exceprions are already provided for by the norm. (This, it seems to me, is what
is implied when it is said, as it is often the case, that defeasible norms are norms having
implicit exceptions.) The norm’s apparent formulation has to be understood, on this
reading, as shorthand for a suitably complex counterparr. Its antecedent already
contains, albeit in implicit form, the required exceptions. (How so? Maybe because it
was the lawgiver’s real or counterfacrual intention char the norm should not hold for

for all we know, on specificationism’s own lights). It is anly when balancing is understood according o
the {unfair) picrure indicated above that the impression arises that specification ensures us someshing
maore than thar,

20 According to Richardson, one of the main features of the model of specification, distinguishing it
from batancing, is that it goes hand in hand with justification, understood in coherentist terms.
Specification can—and should—be practised as a way of Improving the coherence and mutual support
of our normative convictions {ibid., 3060-2, 395, 397; F.S. Richardsen, Practical Resoning abowt Final
Ends, 174fE, 185; H.5. Richardson, ‘Specifying, Balancing, and Interprering Bioechical Principles’,
302; H.S. Richardson, Democratic Antongmy, 110). 1 have no quarrel with this, provided it
recognized thar (1) if we allow (as this version of specificationism does indeed allow, and as the
argument from negative condisions demands) for the standing passibility of exceprions to exceptiong--
or, specifications of specifications, revisions of revisions-—coherence and murual support rurn out to be
very weak constraints indeed; (2) this feacure may be raken to differentiate specification from balancing
only to the extent that the latrer is given the (unfair) representacion mentioned in the previous
footnore,

22 (Of course, [ have in mind here defeasibility of norms, as described in section A. Different notions
of defeastbility, rooted in different concerns such as, e.g. the necessity of reasoning with incomplete
information, or the praper ways of allocating the burden of proaf, or the representation of knowledge
in Al and law research; <f. G. Sartor, 'Defeasibility in Legal Reasoning’, H. Praltken, Logical Toolks for
Mudelfing Legal Argronent. 4 Study af Defeasible Reasoning in Law (Dordrecht: Klawer, 1997), chs 1-5;

J.C. Bayén, 'Por qué es derromble el rzonamiento juridico?’; ]. Hage, ‘Law and Defeasibilicy'.
H. Prakken and G, Sartor, “The Three Faces of Defeasibility in Law’ remain unaffected by this :
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those cases, or for some other reason. Different explanations may be contrived.)?® This
is another main route to identity—thus, to defeasibility—claims.3! And it, too, is
shown to be a blind alley by the argument from negative conditions. Both strategies
exhibir the same flaw: they engage us in the inane atcempr at ‘filling in the holes in
our generalizations’, (Exceptions are not real holes, they in fact claim, either because
they can be presently filled in or because they turn out to be already, albeit implicidy,
filled in.}

Where does the failure of specificationism—or, if the suggestion at the beginning of
chis section is sound, of defeasibitism in many of its versions—leave us? Abandoning
the identity assumption, while still allowing for the possibility of norm conflicts or
inappropriate verdicts, amounts, 1 think, o endorsing a kind of particularism.

Particulasism’ is an equivocal term, and many different positions may be labelled
‘particularis’, This is not the place for sorting out varieties of pardcularism,
their interrelationships, and so on. For our purposes, ‘particularism’ may be taken to
mean what is entailed by the conclusion we reached, through the argument from
negative conditions, in the previous secrion, namely that, when a specificarionist
strategy is followed, all justified normative verdicts turn out to be paricular, ie. they
hold only under an indefinite ser of negative canditions. Let us see what this conclusion
amounts to.

What may be meant, here, by saying thar justified verdicts remain particular is, in
fact, two different things, leading to two different notions of particularism. T will list
them both, since 1 believe there is no need, in cthe present context, to choose one of
them and discard the other. The two claims are the following: (1) ‘normative verdier
particularism’, namely, che claim that there are no absolute (i.e. ‘all things considered’,
or overall) norms determining the deontic status of an act;32 (2) the radical pardicularisc
claim (‘normative valence particularism’) that a feature that is a reason favouring an
action in one case may be no reason at all, or even & reason against, in another case (i.e.
fearures may shift their normarive valence).?* The rwo claims are independent of one
anather.3* The two versions of particularism stemming from them are, first, normacive

30 None of them is endorsed here as o viable strategy. Whether such & claim can be plausibly made s
a question T simply leave aside. (On what ‘implicit’ exceptions may be talen to be see J.L. Rodriguez,
*La derrotabilidad de Jas normas juridicas’, 94--101.}

31 Iy was, I chink, Alchourrén’s way. Alchourrén’s is a near example of whar Lance and Listle call an
‘enthymematic strategy in dealing with recalcirrant cases (M.N. Lance and M.O. Lirsle, ‘Defeasibilicy
and the Normative Grasp of Context’, 438; sce also M.O. Litrle, *On Knowing the ‘Why', Particular-
ism and Moral Theory', The Hastings Center Reporss, 31 (2004), 37). Tr should be emphasized,
however, rhar Alchousrén himself was well aware that this was an easy, but Pyrrhic vicrory over
recalcitrant cases (see above, n. 26),

32 Normative verdice particularism s the generalized form of 'maoral verdier particularism’, as
defined in DD, McNaughton and P. Rawling, 'Unprincipled Ethics’, 258: ‘the claim that there are no
absolure principles for determining the overall deontic status of an act’, By ‘particularism’ is usualty
meant, In contemporary debates, morat particularism (that is, a docrrine sbour the behaviour of moral
reasans). Since what we are concerned with here are normarive structures in genesal (see section A),
particularism will be recast, accordingly, as a doctrine abour norms generally.

33 ‘Moral valence parsicularism’s ‘there are no properies, apast from the thin moral properties righr,
wrong, ecc., that have universally and counterfactuaily invariant valence' (ibid., 268). This is, roughly,
Dancy's position in Moral Reasons and Ethics Withour Principles. 1 say ‘roughly” because Dancy
somehow aliows for the possibility of invariant moral reasons, and does not straightforwardly deny
that there can be crue moral principles, But these complexities need not desain us here.

34 D. McNaugleon and P. Rawling, ‘Unprincipled Lrhies', 258.
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verdict parcicularism as such; and, second, radical partcularism: the conjuncrion of
normarive verdict particularism and of the radical particularist claim.33

Verdicr particularism is, as it were, minimal particularism. It is compatible with there
being a multiplicity of pro rante reasons which may, and usually do, conflict with
varying strength or weight (and no previously established priority rules, of course), and
which on each case have to be balanced against one another (this is, roughly, Rossian
intuitionism).

Understood as eicher claim (1), or as the conjunction of claims (1) and (2),
particularism is a posicion allowing for the following claims: norms can and do in
fact come into conflict; when a conflict arises, we cannor burt serike a balance, declaring
that, in such and such a case, norm 1 weighs more than norm 2—somerimes perhaps
substituting N2 with another norm, N2*, more rescricted in scope (specification)—rthe
resules of such balancing (and substitutions) are, however, open to revision when, as it is
allowed, new conflicts arise; no revised norm may be held to be immune to furcher
revision, thus we allow for the possibility thac when properties P and (Y are instanciaced,
N1 prevails over N2 (the latcer perhaps being substicuted by N2*), and thar the
possibility always remains open that there is a property Z such that, when P, Q, and
Z obtain, N2 {or N2*) prevails over N1 (the latter being perhaps substitured by N1%)
and so on. The argument from negarive conditions eneails particularism, in either of
these twa forms.?6

Thus, the rejection (via the argument from negative conditions) of specificationism,
and of relevantly similar versions of defeasibility claims, leads to particularism. The
question is, does particularism (a5 defined above} amount to avowing chat, in fact, no
norm is being applied throughous? That, namely, we just see, case by case, whar the
right answer is? [s there any room left for reliable normacive generalizations?

1 shall talte up this issue in section F. Before attempting an answer to this question,
however, we need to pin down a point that emerged in the previous section,

E. Prima facie vs true exceptions

The argument so far has led us to a distinction between two different ways of walking
about ‘exceptiony’, in fact, two concepts of an exception,??

Exceptions are only prima facie if they may plausibly be understood as incarporated,
maybe only implicidy (see section D) in the norms they are exceptions to, i.e, when we
may plausibly claim that a proper understanding, or formulartion, of cthe norm would
envisage these kinds of cases: properly understood, or praperly reformulated, the norm

35 See ibid., 258-9.

36 Tt should be noticed thar particularism, as here understood, is not the claim that indfvidial cases
always escape, becasse of cheir inherent complexity or richness, the grip of conditional norms providing
normative selutions for generic cases. (The notions of individual and generic case are defined in C.
E. Alchourrén and E. Bulygin, Nermatéve Syseess, 27-30.) This claim is scarcely intelligible, and surely
not a consequence of the argument from negative conditions. Rather, it is by vircae of praperties, or,
more generally speaking, features, serving as reasons, thar new cases may be distinguished from
previous ones—i.e. thae a justified verdict may in the present case (= case sharing wich the previous
one the features char were sufficient reasons for the verdicr there) be reversed {so thar the previous
verdict is now shown to hold under hitherto unspecified negative conditions).

37 The distinction berween these two conceprs is somehow adumbrared in R, Dworkin, Tabing
Rights Serionsly (lLondon: Duclkworth, 1977}, 25, It is there entangled, however, in Dwaorkin's
distinction berween rules and principles.
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provides for chem so that, in resolving norm conflicts whar we have to do is to ask
ourselves ‘how the refevant principles. . . are best understood’.3#

When only prima facie, then, exceptions are nothing but further elements of che
antecedent of a norm. That they are taken to be somehow implicit, or that they are
formulared as separate items, or as a result of specification,® is only fortuitous—in
principle, a proper understanding or farmulation of the protasis of the norm could, and
indeed would, lay them our on the same footing as other condicians. 0

So, when is an exception a true exception? For 4 case to qualify as a true exceprion ic
must not be already provided for in a reasanably desailed and precise “unless. ..” clause
artached to the norm. Two points need to be made here.

First, whether such a clause is conceived of as explicic or as merely implicic is
immaterial here. When, and to the exten, it can truly and justifiably be claimed that

E

an ‘unless. ..  clause of the required sort is implicicy attached to a given norm, the
exception is only a prima facie exception, not a true one. ([ am emphatically nor
assuming that such a claim can ever be cruly and juscifiably made. Maybe not. On
this issue, 1 simply express no opinion.)

Second, the exception is not already provided for in @ reasonably detailed and precise
‘unless. .. clause, Obviously, open-ended or abstract clauses such as ‘unless phy-ing
would be unreasonable in the circumstances’, or ‘unless the circumseances demand
otherwise’, ‘unless there are very good reasons for doing otherwise’, erc. (e.g. promises
should be kept ‘ac least in che absence of special justification’),#! do noc qualify as
clauses of the required sort.*2 They can casily be given a particularist interpretation, as
allowing for the possibilicy that some unspecified property, or set of properties, will

3% T, M, Scanlon, ‘Intention and Permissibilicy', Proceedings af the Aristotefian Society, Suppl. vol. 74
(2000), 309. See also ibid., 310: ‘plausible moral principles do nor merely state general requirements
bur also incorporare exceprions to these requirements’,

29 Qr even that they are characterized as non-refitandsa {vs. probandd). G. Sartor, ‘Defeasibilisy in
Legal Reasoning’, 1995), 131.

0 B, Sehauer, ‘Exceprions’, 872-3 and pasiog see also B, Schaver, “On the Supposed Defeasibiliry
of Legal Rules’, 227, 231; R, Dworkin, Taking Rights Serionsty, 25, R.H.S. Tur, ‘Defeasibifism’,
35960, In such cases, ‘little more than deceprion is served by employing the language of exceptions’.
F. Schauer, ‘Exceptions’, #95; sec also ibid., 898-9. Prima facie exceptions may also be understood as
the result of conflices berween non-defeasible norms, when a preference (or u hierarchy) between the
conflicting norms is assumed (e.g. because a priority rule, such as fex specialis, is presupposed}. Sec
L. Rodriguez, ‘La derrotabilidad de las normas juridicas’, 86; J.C. Baydn, ‘Por qué es derrosable ¢f
razonamiento juridicod”, 287,

iU Cf, T.M, Scanlon, Whar We Owe 10 Each Other, 200.

2 (i, in other words, what would be required is a ‘fairly definite and informarive genera account., ... of
whar count as poendally’ sefevant condisions, P, Viiyrynen, ‘Moral Generalism, Enjoy in Moderarion’,
Eibies, 116 {2006), 737, Cf. G, Sarror, ‘Defeasibilicy in Legal Reasoning', 143; RH.S. Tur, "Detfeagibi-
lism’, 361-2: 'If A is, then B cught t be, unless there is an overriding reason to the contrary’: ‘one moves
from a list of specific reasons, to a general catch-al} residual category which unlike a list is not closed and
cannot be closed’. A clarification is required here, There is, it seems to me (cf .C. Baydn, Tor qué es
derratable el mzonamiento jusidico?’, 294), a difference between vagueness, as a feature of general terms,
and the open-endedness of clauses such as those mentioned in the ext, Contrary to Schaver (F, Schauer,
‘Or the Supposed Defeasibilicy of Legal Rules’, 231), thar exceptions covered by such clauses are ‘not
specified in advance’ is nos ro be equared with the ficr that—i.e. understood as meaning nothing but
that—the extension of a vague term or phrase cannot be specified in advance. (This amounts o
climing thar the distinction between the owo kinds of ‘unless. .. * clauses in the rext is nor equivalent
to, but rather cuts across, the distincrion traced by Schauer (ibid., 231), between *weal and ‘serong
non-specifiability’, according to whether exceptions can or cannot be specified in advance ar least by
type’. Here, 'type’ blurs the imporeant distinction between, on the one hand, the indeterminacy of the
extension of ordinary general terms——i.e. vagueness—and, on the other hand, the indeterminacy of
open-ended, abstrace clauses,)
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unexpectedly prove relevant in the circumstances. In order to work out whether such a
clause applies to a given case, one has to work out whether applying the consequence
would be justified wich regard ro a wide range of normative considerarions. And this
sort of judgement, particularists will claim, may, and should, be accounted for along
particularist [ines.+3

When is an ‘unless. ..’ clause sufficiently detailed and precise so as ro warrant us in
labelling the exception a merely prima facie, nor a true one? This, itself, is a normative
question, to be answered by working out what ‘reasonably’ (a reasonably derailed and
precise ‘unless. ..’ clause) amounts to in a given conrext. We may easily, as usual, give
examples falling ac the exeremes. Often, however, there will be cases in which deter-
mining whether an exception is a true or a merely prima facie one will require us 1o
malee up our minds about substantive issues. This is the province of determinatio of
open-ended or abstract clauses, about which I have nothing of interest to say, (I remind
the reader that whar my argument is abour are norms, not norm formulations, Thus,
the issues to be deale with here are not issues of interpretation-—remember the cavear
spelt out in section A).

True exceprions, then, are not (not even in principle} specifiable, and enumerable, in
advance. There are twa ways of reading this: (1) E is a true exception if and only if it
cannot be provided for in advance; (2) the list of possible exceprions cannot be
exhausted. The relevant understanding is che latter. Whar now turns out to be an
unexpected, unprovided-for exception may, frtom now on, become a setcled one; whar
is left open is the possibility that an exception to this exceprion will present itself, o,
generally, that further exceptions will have ta be acknowledged.it (Does the farmer
reading even male sense? The only hypothesis I can think of is that of not-yet-existing
properties.)

To sum up then, true exceptions occupy a middle ground beeween two extremes, On
the one hand are exceptions already provided for, be it explicitly or implicitly, in the
norm through reasonably detailed and precise ‘unless...” clauses (i.e. prima facie
exceprions). On the other hand is the bare fact of the non-application of a norm. We

13 Scanlon’s supgestion (Whatr We Owe to Each Other, 200-1), that we may get to the selevant
principle, piercing through its ordinary ‘sucelnct verbal formulation’, by considering the ‘point’ of (that
is, by “understanding the rationale’ for) the geacral requirement the latter expresses (thereby determin-
ing whether the presenc, "new and difficult’, case should count as zn exceprion ro the requirement) does
not, by iwself, weigh in favour of generalism. Particularists will give a particularise account of precisely
this way of proceeding, A sort of middle ground is occupied, here, by the nozion of principles which
relate non-maral fearures o moral ones {or, conditional narms linking factual antecedents to normative
solutlons), but do so only by virue of evaluative or normative riders {in such cases, ‘the lisr of
conditions is not open-ended, and it is knowable in advance’, bur ‘the conditions cannot be spelled
out in purely non-morgl terms’s D, McNaughton and P, Rawling, ‘Unprincipled Erhics’, 268-72, Trall
depends on what the relevant evaluative or normarive riders are,

1t might be argued chat tee exceprions are whar Hart was gewing ar (H.L.A. Harr, ‘The
Ascription of Responsibility and Rights’, 147-50, and especially in The Concept of Law, 135-6:
rules huve exceptions incapable of exhaustive statement’), as these passages are read, and freed from

some confusions, in F, Schauer, ‘Fxceptions’, 896-7: ‘the way in which rules can be overridden in-

particularly exigent circumstances and stll be rules, even if it is impossible to predict or to specify in

advance whar those exigenr circumstances will be's and in J.C. Baydn, 'Derrombilidad, inderermina-

cién del derecho y positvismo juridico’, 1634, 176-81. See also F. Schauer, ‘On the Supposed

.

Defeasibitity of Legal Rules’, 225: Hare 'made clear thac the claim of defeasibility was more than the

mere ckaim that rules can be defeaced wpan the occurrence of specified defeating conditions. Rather, w
Hare it was the very wnspecifiabifity of the defeating conditions, “the use of the word ‘ercetera’,” tha
explained the operation of legal rules.’ What I call “true” exceprions are also the main focus of RH

5. Tur, ‘Defeasibilism’, 301E; R. Holton, ‘Principles and Particulacism’, Procecdlings of the Avistateliai’

Society, Suppl, val. 76 (2002), see esp. 207, 209, ‘exceptio probat regulam in casibus nen excepris’
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should clearly distinguish, of course, two different issues.®s The first is how a norm
regulates a given case; the second is given that the case av hand falls under che
antecedent of the norm, whether the norm is in fact applied or not by a given subject
(e.g. a judge) on a given occasion, for whatever reason (because, for instance, the
outcome Jooks unfair or unjust to him, or because ke was bribed). 16 The bare face thata
norm is not applied by a given subject an a given occasion is, of course, ‘no reason to
regard it as defeasible’17 the case at issue does not, for this reason alone, count as an
exceprion {neither as a prima facie nor as a crue one}. The notion of a true exception is
the notion of an unprovided-for case, C, falling under the antecedent of the norm, in
which, nevertheless, the norm consequence does not follow because the norm holds in
normal circumstances, or ceferis paribus, and the circumstances constituting C are not
normal: other things are not equal. It is here, as we shall now see in more detail, that
there is roam left, in the particularist picture, for reliable, though defeasible, general-
izations, and that a second way of underscanding the identiry assumprion gains some

plausibility. 48

F. Default reasons, normal contexts (or, From
particularism to defeasibility)

Particularism—especially, radical pardicularism (as defined in section D)—is a much
debated position. One of the objections most often raised against radical particularism
is that it does not account for, or even contradicts, an apparently non-dispensable
intuition, or platitude, governing moral thought and judgement, namely, that certain
features of situations (e.g. that 4 certain action would cause needless pain to an
unwilling innocent) seem to be reasons, as it were, in themselves or in their own

45 E, Bulygin, ‘Review of Jaap Hage’s Law and Defeasibiliy’, 247,

% A judge may correctly identify the applicable legal rule and then decide not e apply it Fhid.,
247,

47 Ibid., 248.
19 Cine relared issue is whether fegal norms, specifically, are defeasible. Baydn is of course right in
pointing out that, when judges decide not to apply applicable legal norms because the ourcame is
morally unsarisfacrory (low and morality being conceived, here, as different, discrete, normarive
systems), this, by irself, does not show thar the relevant norm is defeasible (J.C. Bayon, "Por qué es
derrotable ¢l razonamiento juridico?’, 293-4; see also J.L. Rodriguez and G. Sucar, 'Las rrampas de la
derrotabilidad. Niveles de andlisis de la indeterminacién del derecho’, 1212, 144; F. Schauer, ‘On the
Supposed Defeasibility of Legal Rules’, 230; ].L. Rodriguez, ‘Derrowbilidad ¢ indeterminacion del
derecho’, 229), The issue is, however, which is the best way of racionally reconstrucring the form of
legal norms, or of some of them-—as defeasible condirionals, or as indefeasible ones. (Why on earth
sheuld it be assumed thar the burden of proof is on defeasibilists? That, nemely, rnfess positive law-—
explicitly, or perhaps even implicitly—provides to the contrary, legal norms should be held to be
indefeasible condirionals? And, why not read legal norms excluding unspecified exceptions as defeas-
ible? The burden of proof seems to me w be evenly diseributed here.) Trae, the bare facr thar judges
sometimes decide thas the consequence should not be applied in a case which, as it seems, dous indeed
fall under the norm’s ancecedent does not answer this question (Bulygin’s point in che wext). But, on
the other hand, the face—If it is a fact—thas true exceptions, not specified in advance (hut for open-
ended, absteact, or generic clauses), have long been recognized, and are still recognized, us possible (that
exceptional circumstances are ofien recognized as justifying exceptions) in legal culture (e by judges
and jurists) in many, or most, or perhaps all legal systems, and thac open-ended, abstract, generic
clauses of the relevant sort are pervasive in many, most, perhaps all fegal systems, may plausibly be
taken to justify a defeasibilist reconstruction of ar least some legal norms (see RH.S. Tur, ‘Defensi-
bilism', 307-8; ]. Hage, ‘Law and Defeasibility’, 232-3)—or at least as shifting the burden of proof 1o
the other foor.
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right; that is, they seem to be endowed with moral relevance—specifically, with a given
(positive or negative) normartive valence—by virtue of what they are, not 1o be made
thus relevant by other features of che situations in which they are present.*? While, on
the other hand, other features (e.g. shoelace colour) seem to draw whatever moral
relevance they may happen to have in a given situation from other features of the
situation. Blurring this difference, it is claimed, amounts to ‘flattening the mora
landscape’.50

This is a serious charge, one particularism should prove able to cope with. Even the
most radical pardcularist should, I think, acknowledge that some reasons look like
genuine pre tanto reasons: that some considerations seem to have normarive relevance
in their own righe, and that they standardly count in favour of, or against, actions (no
special explanation is called for when they do). The device ]. Dancy has put forward in
arder to cope with this phenomenon is che notion of 3 default reason: some consider-
ations arrive already ‘switched on’ as reasons in favour of, or against, an action so thar
when they do so count ‘there is nothing to explain’; ‘it is only when things are nor as
they are “defaule-set to be” that we begin to ask questions’.5!

Defaule ressons are an especially ericky issue for radical parricularists.5? What is
relevant to our present purposes, however, is a (relatively) uncontentious peint. Even if
we grant that reasons behave as radical particularists claim they do, even if we grant that
all properties may shift normative valence according to context, some room has to be
left for the notion of what standardly, or normally happens (as far as which consider-
ations are reasons for which actions is concerned):3 generalizations abour what is a
reason for what must be allowed, provided they are read as “wricten with the standard
case in view',% ie. provided they are understood as relating to what is normally the
case-—and, thus, as defeasible generalizations.

I have tried ro show thar some ways of moulding the concepr of defeasibility of
norms end up in hollow rhetoric; changes in our normartive outlook in the face of
recalcitrant cases (L.e. norm conflices, inappropriate verdicts) are all that is ar issue. This
fine of thought leads, I have also claimed, to particularism: rejection of a specificationist
understanding of the identity assumprion, coupled with an awareness of the phenom-
ena prompting defeasibility claims (chat is, recalcitrant cases of the kinds mentioned)

3 )

(New York: Roudédgg,
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normas’, 22, As Rod
function for a defe

having true exception
defeasible condiio

1 CF . Dancy, "Whar is Particularism in Ethics?”, (‘Cos'é il particolarisma in erica?’, Iralian transl.),
Ragion Pratica, 26 (2006}, 113-132, on the '“featurc-placing” aspect of moml deliberation and
reasoning’, meaning by this ‘the way in which a case can be made for or against an action by swrting
off with certain fearures that seem to have a relevance in advance of any consideration of the contexr’,

30§, McKeever and M. Ridpe, “Turning on Default Reasons’, Journal of Moral Philosophy, 4 {2007).
For a similar complaine see D. McNaughton and P Rawling, “Unprincipled Ethics', 268, 273,
M.N. Lance and M.O. Lictle, ‘Particularism and Anti-Theory” in D. Copp (ed.), The Oxford Hanelbook
of Ethical Theory (Oxford: Oxford University Press, 2005), 583,

51 ], Dancy, Moral Reasons, 103, 230; ]. Dancy, Ethics Withpur Principles, 112; ]. Dancy,
‘Defending she Right', fournal of Moral Philosophy, 4 (2007), 89, from where the quoted passages
are drawn,

3 See 5, McKeever and M. Ridge, “Turning en Default Reasons’; and Dlancy's partial recraction
and defence in ], Dancy, 'Defending the Right', Jfowrnal of Moral Philosaphy, 4 (2007), §9-92,

58 Cf. D, McNaughton and P, Rawling, ‘Unprincipled Lthics’, 268. Simple normative verdict
particularism (as concrasted with normarive valence pardicularism; see section D) may, of caurse, allow
for normative pre reme generalizations (this is the distinctive feature of Ross-style intuitionism). So,
when simple normarive verdice particularism is concerned, the worry whether pardicularism allows for
reliable normarive generalizarions is in ficr out of place. Both the argument from neggtive conditions
and the distinction berween prima facie and true exceptions, although compatible with simple
normative verdict particularism, seem to weigh in favour of a somehow stronger form of particuiarisen,
And this is the line followed in che cext, :

34 The phrase is frem ikid., 269.
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leads, via the argument from negative conditions, to particularism. But, as we have just
seen, radical particularism itself leaves——or at any race should somehow leave—the
possibility open of refiable, though defeasible, generalizations about whar is a reason
for what;3% generalizations staring whar is normally the case, as far as what is a reason for
what is concerned. It is chrough this notion, normalcy, that we may caprure, and make
some sense of, the grain of truth in the claim that norms are defeasible, 56

Ler us say, then, that norms state what are wormally reasons for or againse certain
actions, or certain normative consequences. Norms are defeasible conditionals liable w
true exceptions, i.e. conditionals such that the consequence foliows, when the antece-
denc is satisfied, under normal circumstances only.5” The crux of the mareer is, of
course, how is the qualification ‘normally’ (‘in normal circumstances’, erc.), to be
understood? Here, it seems, normaley includes, but does not boil down to, the notion
of what happens, or holds, ‘in most circumstances’.

M.N. Lance and M.O. Lirtle’s notion of a defeasible generalization, as one resting an
a ‘(normative) grasp of privileged conditions’, hits, I chink, the nail on che head.® This
would be a way of having ‘robustly explanatory’, illuminacing generalizations with true
exceptions—aor, mutatis mutandis, defeasible conditional norms. The problem, how-
ever, is stll there: how is the relevanr notion of “privileged conditons'—or, what
amounts to the same, ‘normaley’'—to be understood? Clearly, it cannot be by arbitrary
fiar that some conditions count as normal ones but, as Lance and Litde righely
emphasize, it cannot be a merely statistical macrer either.5?

Lance and Licele hint ar the possibility of having ‘a grasp of the shape of “privileged
condicions”’,8 thus developing ‘a skill ac understanding and recognizing whart is

55 This move from particularism to defeasibility is the theme of MUN, Lance and M.O. Licde,
‘From Particularism o Defeasibilicy in Echics” in Lance exal, {eds), Chalfenging Moral Particudarvion,
(New Yorl: Routledge, 2008). See also M.N. Lance and M.O. Licle, Paricularism and Anti-Theory',
588-91, A hint may also be found in ].1.. Redriguez, ‘Introduccién’ in J.L. Rodriguer (ed.}, ‘Razones y
normas’, 22. As Redriguez rightly points our, particularisss will claim thac an Alchousronian revision
function for a defeasible condidonal is indererminate {ibid., 24, 25} The notion of a defeasibie
conditional whose revision function is indeterminate caprures pare of whar ralk of generalizations
having true exceprions is about. (According ro particularists, thar is, norms are 1o be understood as
defeasible conditionals liable ro true exceprions.) The remaining part is the idea of normalcy, as
discussed in the text,

56 Schaver grants that it is compatible with decision-making by geouine rules thar these sty open ro
recansideration in ‘especially voublesome circumstances”. F. Schauer, ‘On the Supposed Defeasibility
of Legal Rules’, 234, See also ibid., 238-9; and F. Schaver, Playing by the Rules, 98, fn. 26 on the
‘presumptive force’ of rules {‘very good reasons’, ‘an clevated srandard of defear’). This allows for the
version of che identity assumption now under consideration (ibid.). Sec also, in the same vein,
F. Schauer, ‘Exceptions’, 897, about the 'szandard of exigency’.

57 Cf, RS, Tur, ‘Defeasibilism’, 359; R. Holeon, ‘Principles and Parvicularism’, 207. Thar
. defeasibility of norms should be understood in rerms of ‘normaley’ {i.e. defeasible norms as norms
- such chat the consequence follows, when the antecedent Is sarisfied, under normal circumsrances only)
is ofien acknowledged, ofien in passing only, Sec e.g. G. Sarror, ‘Defeasibility in Legal Reasoning’, 123
1L, Rodriguez, Ldgiza de los sistemas juridicos, 356; H. Prakken and G, Sarcor, “The Three Faces of
Defeasibility in Law', 120,

58 M.N. Lance and M.O., Little, ‘Defensibility and the Normartive Grasp of Conrext’; ‘Particularism
and Anti-Theory’, 589; ‘Defending Moral Pardicularism’; ‘From Partleularism o Defeasibilicy in
" Ethics’. A similar proposal has been put forward by Viyrynen in P. Viyryaen, ‘Moral Generalisn.
. Enjoy in Moderasion”. 1 shall nor discuss affinities and differences berween them (see ibid., 727, fn.
18]

% MN. Lance and M.O. Liale, (‘Particularism and Anti-Theory', 588; ‘Defeasibiliy and the
= Normative Grasp of Conrext', 438, 441, 444, 445) also purport 1o show that privileged condirions
“{understood in the relevant sense} may be quite rare. § And their arguments on this score unconvincing.
0 M.N. Lance and M.O, Little, ‘Defeasibility and the Normative Grasp of Context’, 452, See also
“M.N. Lance and M.O. Lirtle, ‘Particalarism and Anti-Theory', 391,
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deviant and normal, what paradigmatic and emendacional, what conceptually prior or
central’6! Such a skill, and its related object (the ‘shape’ of normalcy) remain, however,
rather obscure. As far as 1 can see, there are two main problems involved.

(1) Background and shape. Normalcy, in the refevant sense, is an irreducibly con-
textual notion, in two respects.

(a)} It cannot be exhaustively spelt oue what, in a given case, normal circum-
stances amount to. (This is the idea underlying the argument from negative
conditions, and che point of contrasting true with prima facie exceptions),

(b) Normal conditions are the context within which norms apply, i.e. chey
are the background against which normative conditionals properly work.
it is only against this background that consequences follow from their
antecedents.

This has to be understood by keeping in mind the background-shape relationship in
Gestalt psychology. In each context, tying to specify what conditions are normal is just
like trying to see the background as coming to the fore, showing its shape (just like
defining the shape of the background). This cannor be done,

(2) 'Is" and ‘ought’. Normalcy, in the relevant sense, is supposed to occupy an
intermediate ground beoween facts and norms, or between ‘is’ and ‘ought'.
The idea of normal conditions is not the idea of a norm, or set of norms (or
of a set of facts satisfying them); bue nor is it reducible to the notion of a mere
regularity, alchough it includes that. Normaley is neither rule, nor regularity, buc
racher somerthing intermediate berween the twa, And this is awkward. Consider
the following two statements:

Most cases are normal,
Most of the time (or, usually), things follow their normal course.

whar puzzles me mo
futare. Things carn out

The relevant notion of normalcy only makes sense if these can be understood as
meaningful, non-tautological ¢rue statemenes. And 1 confess that I find chis
puzzling. Is it (non-tautologically) true char mast cases are normal, that usually
things follow their normal course? If the argument so far is right, it should be
possible to make some sense of statements such as these,

Most of the time, then, things follow their normal course. And it is against this
background (i.e. in normal cases) rthat normative conditionals work—rthar is, that
normarive consequences follow from their antecedents—and that true exceptions
become passible.

G. Conclusion

I do not wish to claim chat, whenever we face a norm conflict, or an inappropriate
normative verdice for & given case, what we should do is dectare that circumstances are
abnormal and chat, alas, crue exceptions are a standing possibility. Thar would be’
ludicrous. Nor is this enrailed by the argument so far. Obviously, there is room for
specification of our norms, refining the universe of cases which their ancecedents
incorporate, and for building prima facie exceprions in the antecedents of such revise
norms. What I am claiming is that, when this is what we are engaged in doing, talk of;

6t M.N. Lance and M.O. Little, ‘Defeasibility and the Normative Grasp of Context’, 433,
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defeasible norms amounts to mere rhetoric. The identity assumption has no bire,
here. We are just revising our normative convictiens-~changing our minds, more or
less sensibly or coherently, as a consequence of balancing conflicting normacive
considerations.

This, however, should not be confused with a different phenomenon, the emergence
of true exceptions to genuinely defeasible norms. This possibility, I have tried to show,
is conceprually open. And it is here that the identity assumption can be made sense of,
although now in a contextualist framewotk: defeasible norms remain in place {though
their consequences do not follow there) in abnormal circumstances—bue which
circumstances count as ‘abnormal’ is a contexcual matter. (Defining what is ‘normal’
would be lilie secing the shape of the baclground.)

The identicy assumption, on chis reading, rests on a necessarily implicit undersrand-
ing of what counts as ‘normal’ conditions, i.e. conditions chat usually fic our usual
expectations. Most of the time, chings follow their normal course and it is against this
background that norms can sensibly lay a claim to controlling our behaviour, linking
normative solutions {consequences) to kinds of possible cases (antecedents}, Against
this bacliground of normaley, true exceptions remain possible but they are, necessarily,
exceptional.

It is often said that norm-givers cannot foresee the future. This is true, of course. Bue
what puzzles me most is that they in fact can, albeit to a limited extenr, foresee the
fucure. Things turn out as usual, most of the time.




