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Abstract

This contribution analyses the main developments in the case law of the European
Court of Human Rights in 2024. As usual, the main criterion for selecting the relevant
cases has been the list of ‘key cases’ published by the Court. A preliminary overview
shows that many of those cases concerned, in one way or another, issues that have
been described by scholars, states and international organisations, and sometimes
even by the Court, as ‘global challenges’ or ‘emergencies’, such as, to mention just the
most notable ones, the war of aggression against Ukraine, migration, climate change,
attacks on judicial independence, the Covid-19 pandemic, the fight against terrorism,
and the protection of cultural heritage. The developments in the Court’s case law are
therefore assessed in the light of the question whether the European Convention on
Human Rights is an instrument capable of dealing with global challenges. The analy-
sis of the Court’s approach in this respect leads to two conclusions. First, the ECHR is
an instrument which is, in itself, capable of contributing to the international man-
agement of global challenges. Secondly, and conversely, the ECHR can be also used
to limit states’ powers while dealing with global challenges, with the purpose of
guaranteeing that the measures adopted in this respect are in any case compatible
with human rights. The Court’s 2024 case law therefore demonstrates that the ECHR
is a truly living instrument’ which can be adapted to ‘present-day condition’, such as

the contemporary challenges faced by the international community.

1 Introduction

In his foreword to the 2024 Annual Report of the European Court of Human
Rights (ECtHR or the Court) President Bos$njak noted that during that year, in
addition to the continuing full-scale war waged by the Russian Federation
against Ukraine, the member states of the European Convention on Human
Rights and Fundamental Freedoms (ECHR or the Convention) ‘faced serious
challenges, such as those posed by conflict, migration, new technologies and
climate change’ and reiterated that ‘[iJn such circumstances, it is vitally
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important that our Court is able to respond effectively and in a timely man-
ner to those calls’.! The role of the Court and the Convention in dealing with
such challenges is even more noticeable if one looks at the subjects of the
rulings included in the list of ‘key cases’ identified by the Court in its 2024
case law:? a preliminary overview indeed shows that during that year the
Court issued rulings in cases which concerned, in one way or another, issues
that have been described by scholars, states and international organisations,
and sometimes even by the Court, as ‘global challenges™ or ‘emergencies’,*
such as, to mention just the most notable ones, the war of aggression against
Ukraine, climate change, migration, attacks on judicial independence, the
Covid-19 pandemic, the fight against terrorism, and the protection of cultural
heritage.

In this context, the main developments in the Court’s case law during 2024
are examined here in the light of a question which has never before been so
pressing,® notably the question whether the Convention, which was con-
cluded in 1950, is an instrument capable of dealing with, and adjusting to,
the main contemporary challenges which its member states and, more gener-
ally, the international community of states are nowadays facing.6

1 ECtHR, ‘Annual Report 2024', 2025, available at https://www.echr.coe.int/documents/d/
echr/annual-report-2024-eng, last accessed on 31.03.2025, p. 6.

2 ECtHR, Key cases 2024, List of cases recommended by the Jurisconsult and approved by the
Bureau, 01.01.2025, available at https://ks.echr.coe.int/documents/d/echr-ks/key-cases
-2024-eng, last accessed on 31.03.2025.

3 In general, ‘global challenges’ have been described as issues which are multidimensional
and spatially unbounded, and which require large-scale cooperation in order to be resolved.
See, for an in-depth analysis, A. Isakova, M. Neuwinger, R. Schulze Waltrup and O. Uraiqat
(eds.), Constructing Global Challenges in World Politics, Routledge: Abingdon/New York,
2024.

4 See, for a similar observation, J. Sommardal, ‘Reflections on the Court’s Key Case Law of
2024: Part 11', ECHR Blog, 21.01.2025, available at https://www.echrblog.com/2025/01/reflec
tions-on-courts-key-case law-of.html, last accessed on 31.03.2025.

5 The role of the Convention in respect of global challenges has indeed been highlighted
several times recently. E.g., during a Conference held in 2021, Judge Robert Spano, at that
time president of the Court, highlighted and examined the application of the ECHR in
relation to three global challenges, notably attacks on judicial independence and the rule
of law, responses to the global pandemic, and the environmental crisis (see HELP, Human
Rights Responses to Global Challenges: 2021 HELP Network Conference, 01.07.2021, available
at https://www.coe.int/en/web/help/-/human-rights-responses-to-global-challenges-2021-h
elp-network-conference, last accessed on 31.03.2025).

6 More generally, on the need to address global challenges through the prism of human rights,
see United Nations High Commissioner for Human Rights, ‘Navigating Our Global Challenges
Through Human Rights’, speech delivered at the Celebration of the 5oth anniversary of the
Declaration of the Rights of Citizens and the Fundamental Principles of San Marino Ordi-
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To answer the above question, the contribution will first summarise and
assess the most important rulings issued in 2024 which dealt with those issues,
and highlight how the Court’s findings might be relevant for the purpose of
addressing the global challenge underlying each case, and then try to assess
them globally and make some general observations concerning the role of the
Court and the Convention in respect of the international management of
global challenges.

2 Article 1 ECHR: States’ Jurisdiction in Respect of Harm Caused by
Climate Change

In the case of Duarte Agostinho and Others v Portugal and 32 Others the Court
had to establish whether the respondent states exercised jurisdiction for the
purposes of Article 1 ECHR in respect of complaints lodged by a group of Por-
tuguese children concerning the harm allegedly caused to them by climate
change, an issue which by definition concerns a global challenge” and which
the same Court has defined as ‘one of the most pressing issues of our times’®
which ‘poses existential risks for humankind’.®

Although admitting that the facts of the case did not fall within any of the
categories of extraterritorial jurisdiction established in the case law,!° the
applicants claimed that ‘special features regarding climate change militated
in favour of finding jurisdiction’.!! In particular, they argued that the respon-
dent states exercised ‘control over the applicants’ Convention interests’.!?

nance, 05.07.2024, available at https://www.ohchr.org/en/statements-and-speeches/2024/
o7/navigating-our-global-challenges-through-human-rights, last accessed on 31.03.2025.

7 See, e.g., General Assembly of the United Nations, Request for an Advisory Opinion of the
International Court of Justice on the Obligations of States in Respect of Climate Change, UN
Doc. A/RES/77/276, 04.04.2023, which recognised that ‘climate change is an unprece-
dented challenge of civilizational proportions and that the well-being of present and
future generations of humankind depends on our immediate and urgent response to it’.

8 ECtHR, Verein KlimaSeniorinnen Schweiz and Others v Switzerland, no. 53600/20 [GC]
09.04.2024, para. 410. See also para. 374, reporting that the Government of Romania
‘submitted that climate change represented a global challenge that required interna-
tional reaction’.

9 Ibid., para. 421.

10  ECtHR, Duarte Agostinho v Portugal and 32 Others (dec.) [222?], no. 39371/20 [GC]
22.04.2024, para. 121

11 Ibid, para. 124.

12 Ibid., para. 126.
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The Court found without hesitation that the applicants fell within Portu-
gal’s territorial jurisdiction, since they were all resident there.!® As regards the
other respondent states, the Court noted that there was no suggestion that
they exercised effective control over an area,* or that they had exercised
any ‘authority or control’ over the applicants capable of triggering personal
jurisdiction,!® and observed that a jurisdictional link could not be established
by the institution of domestic proceedings, since the applicants had not taken
any step in that regard.16

The Court therefore examined whether there were any relevant ‘special
features’ capable of establishing jurisdiction. In this respect, it reiterated that
its case law had consistently rejected the idea that the fact of a decision being
taken at national level which has an impact on the situation of a person
abroad could in itself establish jurisdiction,!” or the argument according to
which the fact that a state is capable of taking a decision or action impacting
on the applicant’s situation abroad would suffice.’® In this context, the Court
assessed whether it would have been necessary to adapt its case law in order
to take into account the special features of climate change, and admitted that
climate change presents several special and unique features.'> However, the
Court considered that those considerations could not in themselves serve as a
basis for creating a novel ground for extraterritorial jurisdiction.2® It subse-
quently rejected the further arguments raised by the applicants, observing
that the seriousness or gravity of the situation,?! the respondent states’ capac-
ity to take measures,?? and the applicants’ EU nationality??® were insufficient
to trigger jurisdiction. Most importantly, and although acknowledging that
‘climate change is undoubtedly a global phenomenon which should be

13 Ibid, para. 178.

14 Ibid., para. 181.

15  Ibid, para. 182.

16 Ibid., para. 183.

17 See, in particular, ECtHR, Bankovi¢ and Others v Belgium and Others (dec.), no. 52207/99
[cc] 1212.2001, para. 75; ECtHR, M.N. and Others v Belgium (dec.), no. 3599/18 [GC]
05.05.2020, para. 112: ‘The mere fact that decisions taken at national level had an impact
on the situation of persons resident abroad is also not such as to establish the jurisdic-
tion of the State concerned over those persons outside its territory’.

18  ECtHR, H.F. and Others v France, nos. 24384/19 and 44234/20 [GC] 14.09.2022, para. 199.

19 ECtHR, Duarte Agostinho, supra note 10, paras. 192-194.

20  Ibid, para.195.

21 Ibid., para. 198.

22 Ibid,, para. 199.

23 Ibid., para. 200.



THE CASE LAW OF THE ECTHR IN 2024 551

addressed at the global level by the community of States’,?* the Court strongly
dismissed the applicants’ argument based on the respondent states’ ‘control
over the applicants’ Convention interests’:

extending the Contracting Parties’ extraterritorial jurisdiction on the
basis of the proposed criterion ... would lead to an untenable level of
uncertainty for the States. Action taken in relation to some of the basic
human activities mentioned above, or any omission in managing the
activity’s potential harmful effects on climate change, could lead to the
establishment of a State’s extraterritorial jurisdiction over the interests
of persons outside its territory and without any particular link with the
State concerned. More importantly, accepting the applicants’ arguments
would entail an unlimited expansion of States’ extraterritorial jurisdic-
tion under the Convention and responsibilities under the Convention
towards people practically anywhere in the world. This would turn the
Convention into a global climate-change treaty. An extension of its
scope in the manner requested by the applicants finds no support in
the Convention.25

The Court also acknowledged that a different approach had been taken by the
Inter-American Court of Human Rights?6 and by the UN Committee of the
Rights of the Child,?? but briefly replied that ‘both are based on a different
notion of jurisdiction, which, however, has not been recognised in the Court’s
case law’.28 It therefore concluded that the applicants did not fall within the
respondent states’ extraterritorial jurisdiction, and dismissed their claims as
inadmissible.

24 Ibid., para. 202.

25  Ibid, para. 208.

26  TACtHR, Advisory Opinion on the Environment and Human Rights. State Obligations in
Relation to the Environment in the Context of the Protection and Guarantee of the
Rights to Life and to Personal Integrity. Interpretation and Scope of Articles 4(1) and
5(1) in Relation to Articles 1(2) and 2 of the American Convention on Human Rights, no.
0C-23/17, 15112017, para. 4 of the operative provisions. The Inter-American Court
adopted a cause-effect approach.

27 UN Committee on the Rights of the Child, Sacchi and Others v Argentina, UN Doc. CRC/
C/88/D [104/2019, 21.09.2021, para. 10.7. It also adopted a cause-effect approach.

28 ECtHR, Duarte Agostinho, supra note 10, para. 212.
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Such an outcome has been described as ‘inevitable’,29 since it is consistent
with the case law, while the alternative ‘would have represented a radical
departure from existing approaches and could have paved the way for climate
cases from all around the world’.3° It was also argued that, being the appli-
cants’ arguments ‘bound to fail’ from the outset, ‘pursuing this litigation was
potentially counterproductive’.3! In order to avoid negative consequences of
this decision, a few clarifications are needed. The Court’s dismissal of the
‘functional’ approach to jurisdiction must be understood as a dismissal of
such an approach as that advanced by the applicants, in the sense that ‘the
respondent States’ emissions and/or failure to regulate/limit their emissions
produced effects outside their territories bringing the applicants within their
jurisdiction’.32 In essence, the applicants were basing jurisdiction on a mere
abstract cause-effect link, in the absence of any element capable of connecting
the action or omission attributed to the respondent states and the specific
concrete adverse effects on the enjoyment of their rights. The rejection of
this argument by the Court seems indeed understandable.3® However, this
must not be understood as a rejection of the notion of functional jurisdiction
in itself, in the version proposed by other international bodies34 and some-
times accepted by the same Court, which might prove extremely relevant, for
example, in migration cases:3° that is to say, a notion of jurisdiction based on
the effective control by the state, demonstrated in the specific circumstances of
the case on the basis of several legal and factual connecting factors, of the
enjoyment of a certain right by the individual concerned.

In any case, it does not appear that the Court’s approach to jurisdiction in
climate cases ‘creates a protection gap between emitters and affected individ-

29 M. Milanovic, ‘A Quick Take on the European Court’s Climate Change Judgments’, EJIL
Talk!, 29.04.2024, available at https://www.ejiltalk.org/a-quick-take-on-the-european-
courts-climate-change-judgments/, last accessed on 31.03.2025.

30  C. Heri, ‘On the Duarte Agostinho Decision’, Verfassungsblog, 15.04.2024, available at
https://verfassungsblog.de/on-the-duarte-agostinho-decision/, last accessed on 31.03.2025.

31 M. Milanovic, ‘A Quick Take on the European Court’s Climate Change Judgments’, supra
note 29.

32 ECtHR, Duarte Agostinho, supra note 10, para. 121.

33  See A. Ollino, ‘Qualche Riflessione sul Caso Duarte Agostinho e sulla Nozione di Giur-
isdizione come “Controllo sull’Esercizio dei Diritti Umani” (2024) 18(2) Diritti umani e
diritto internazionale, pp. 401-418, who considered that this understanding of jurisdic-
tion poses conceptual and practical problems.

34  See, e.g, UN Human Rights Committee, A.S., D.1., 0.1 and 6.D. v Italy, UN Doc. cCPR/c/
130/D/3042/2017, 28.04.2021, para. 7.5.

35 E.g., in ECtHR, Carter v Russia, no. 20914/07, 21.09.2021, para. 161.
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uals’3¢ And indeed, provided that the relevant domestic remedies are
exhausted, and that the victim status requirements established in the Klima-
Seniorinnen judgment are complied with,3” nothing prevents individuals or
associations from lodging applications with the Court against the states
exercising territorial jurisdiction over the affected individuals, notably the
states in which they reside.

3 Article 3 ECHR and Article 4 of Protocol No. 4: Pushbacks of
Asylum-Seekers and Migrants at Sea

The case of M.A. and z.R. v Cyprus concerned the respondent state’s practice
of intercepting and immediately returning migrants arriving from Lebanon.
The case therefore must be read in the context of ‘the challenges fac[ed by]
European States in terms of immigration control as a result of the economic
crisis and recent social and political changes which have had a particular
impact on certain regions of Africa and the Middle East’.38

The applicants complained that the Cypriot authorities had returned them
to Lebanon without an examination of individual circumstances, thereby
exposing them to treatment prohibited by Article 3 ECHR; that they were
expelled as part of a collective measure, in breach of Article 3 of the Conven-
tion and Article 4 of Protocol No. 4; and that they had not had access to an
effective domestic remedy, as required by Article 13.

To rule on those complaints, the Court had to assess the available evidence,
since there was strong disagreement between the parties on whether the
applicants had expressed their wish to seek asylum.3° In this respect, the
Court noted that, although the applicants had not provided direct evidence
substantiating their assertion, they had been intercepted and stranded at sea
in a wooden boat for two days without being allowed to disembark, and there-
fore had had very limited contacts with the outside world.#® Moreover, the

36  A.Rocha, ‘States’ Extraterritorial Jurisdiction for Climate-Related Impacts’, Verfassungs-
blog, 12.04.2024, available at https://verfassungsblog.de/states-extraterritorial-jurisdic
tion-for-climate-related-impacts/, last accessed on 31.03.2025.

37 See infra, section 10.

38  See, among others, ECtHR, N.D. and N.T. v Spain, nos. 8675/15 and 8607/15 [GC]
13.02.2020, para. 169, with further references on the migration challenge faced by Euro-
pean states.

39 ECtHR, M.A. and z.R. v Cyprus, no. 39090/20, 08.10.2024, para. 82.

40  Ibid,, para. 83. The Court also noted that UNHCR Cyprus had not been given access to the
passengers on the boat.
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Court considered that their account of the dates, the reasons they had entered
Cyprus and their interactions with the authorities had always been consistent,
while the Government had submitted inconsistent accounts of the facts.*! The
Court also relied on reports by civil society and international organisations
concerning push-backs and summary returns to Lebanon of persons entering
Cyprus illegally, without their having had access to a procedure for claiming
asylum even when they had requested it.*? In these circumstances, the Court
considered that there was ‘prima facie evidence confirming the applicants’
statement that ... they had orally informed the Cypriot authorities that they
were seeking asylum and did not wish to be returned to Lebanon’.43 Therefore,
the Court shifted the burden of proof to the Government.** However, not only
had the Government provided neither any record or evidence of the inter-
views which allegedly had taken place, nor a statement of the interpreter
who had assisted the authorities, but their accounts of the facts were entirely
unconvincing.*> Having regard also to the available statistics on the Cypriot
authorities’ practice to push back asylum-seekers without an individualised
assessment of their situation, the Court found that it was ‘sufficiently estab-
lished’ that the Cypriot authorities had returned the applicants without proc-
essing their asylum claims’.#6

In similar situations, the Court examines whether the domestic authorities
have complied with their procedural obligation to conduct on their own
motion an assessment of whether the applicants had had access to an ade-
quate asylum process in the destination country (Lebanon) and sufficient
guarantees against their subsequent removal to their country of origin
(Syria) without a proper evaluation of the risk.#” In this respect, the Court
considered that Cyprus could not evade its responsibility by pointing out

41 Ibid., para. 84.

42 Ibid,, para. 85.

43  Ibid,, para. 86.

44  ECtHR, M.H. and Others v Croatia, nos. 15870/18 and 43115/18, 18.11.2021, para. 273.

45  ECtHR, M.A. and z.R., supra note 39, para. 89: ‘The Court finds it still more unconvincing
that the applicants, having travelled across the sea on a wooden boat, risking their lives
to go to Cyprus where they had relatives in order to seek asylum, and having asked the
Court to apply interim measures allowing them to apply for asylum in Cyprus, would for
no apparent reason abandon their efforts and not express their wish to apply for asylum
to the Cypriot authorities, even when they were each asked again, on the date of their
removal to Lebanon, as asserted by the Government'.

46 Ibid., para. 89. Therefore, the Court also dismissed the Government’s non-exhaustion
objection, which was based on the allegation that the applicants had failed to request
asylum from the Cypriot authorities.

47  ECtHR, llias and Ahmed v Hungary, no. 47287/15 [GC] 21.11.2019, para. 139.



THE CASE LAW OF THE ECTHR IN 2024 555

that the return had been carried out on the basis of an international agree-
ment.*8 It also held that Cyprus could not successfully argue that Lebanon was
a safe country on the basis of the good relations between the two countries,
the presence of the UNHCR, and Lebanon’s submissions to UN bodies, given
reliable reports by international governmental and non-governmental organ-
isations which had acknowledged the insufficiencies of the legal framework of
that country, its incapacity to deal with the mass influx of asylum requests, the
deterioration of the conditions of asylum-seekers, and the enforcement of
returns to Syria.*® The Court therefore considered that the Cypriot authorities
were aware of these deficiencies®® and, having failed to undertake an individ-
ualised assessment of the applicants’ situation,! had breached their proce-
dural obligations under Article 3.52

As regards the applicants’ complaints under Article 4 of Protocol No. 4, the
Court considered that it was undisputed that the applicants’ forced return
constituted an ‘expulsion’.>® When assessing whether it could be considered
‘collective’, the Court noted that the Government had not provided any
records specific to each migrant, transcripts of interviews, or any other docu-
ments. The Government had also provided no records of the applicants’
alleged interactions with the interpreter, or any evidence capable of demon-
strating that they had been informed of their rights or told how to challenge
the decision.>* The Court further considered that the (unfortunate) ‘one’s own
conduct’ exception®® could not apply in this case, since there was no indica-
tion that the absence of an individual decision could be attributed to the
applicants. There was nothing suggesting that they had failed to cooperate,>¢
and there were no other genuine and effective means for the applicants to
submit their asylum request and challenge their expulsion.5? The Court there-
fore found that the applicants had been subjected to a ‘collective expulsion’, in

48  ECtHR, m.A. and z.R., supra note 39, para. 91: ‘the Court reiterates that States ... cannot
evade their own responsibility by relying on obligations arising out of bilateral agree-
ments with other countries’.

49  Ibid,, para. 92.

50  Ibid., para. 93

51 Ibid., para. 93.

52 Ibid, para. 96.

53  Ibid, para. 115.

54  Ibid., para. 116.

55 ECtHR, N.D. and N.T., supra note 38, para. 200.

56 ECtHR, M.A. and z.R., supra note 39, para. 117.

57  Ibid., para. u18.
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breach of Article 4 of Protocol No. 4. On the basis of the same findings, it also
concluded that there was no effective domestic remedy enabling the appli-
cants to raise their complaints, in breach of Article 13 ECHR.58

The applicants had further complained under Article 3 ECHR of the condi-
tions in which they had been kept for two days on the boat. The Court noted
from the outset that, irrespective of the specific treatment to which they had
been subjected, the complete ‘absence of a relevant legal framework regulat-
ing the circumstances under which a person is to be kept at sea pending a
determination of their status could on its own raise a structural issue for the
purposes of Article 3'.59 However, since the applicants had not submitted
arguments in this respect, the Court focused on the circumstances of the
case and noted that the Government had not provided sufficient evidence
capable of rebutting the applicants’ allegations that they had been provided
with insufficient food and water,5° and that they had slept on the boat for two
days with no access to hygiene facilities.5! Therefore, the Court considered
that they must have suffered considerable distress and feelings of humiliation,
and that this sufficed to amount to degrading treatment in breach of Arti-
cle 3.62

Overall, the judgment should be welcomed since it sets out important
developments concerning the distribution of the burden of proof in pushback
cases®® which, by definition, are very difficult to prove.5* Moreover, it is a
significant (although implicit) reaffirmation of the principle pursuant to

58 Ibid., para. 126.

59  Ibid, para.133.

6o  Ibid, para.13s5.

61  Ibid, para.136.

62  Ibid., para.137.

63 L Kienzle and J. Biebling, ‘Evidently Unlawful, Yet Difficult to Evidence: m.A. and z.R. v
Cyprus Advances Strasbourg’s Case law on Pushbacks’, Strasbourg Observers, 22.10.2024,
available at https://strasbourgobservers.com/2024/10/22/evidently-unlawful-yet-diffi
cult-to-evidence-m-a-and-z-r-v-cyprus-advances-strasbourgs-case-law-on-pushbacks/, last
accessed on 31.03.2025.

64 See, in this respect, ECtHR, G.R.J. v Greece (dec.), no. 15067/21, 03.12.2024, where the
Court considered that, notwithstanding the existence of evidence of a practice of sys-
temic return of migrants and asylum-seekers from the Greek islands to Turkey, the
applicant had failed to submit prima facie evidence capable of demonstrating that he
was present on the island of Samos at the relevant date and that he had been pushed
back to Turkey. Accordingly, the Court held that the applicant could not claim to be a
victim of the alleged violation within the meaning of Article 34. For a critical assessment
of this case, see S. Motz and A. Mullis, ‘Undermining Protection Standards in Pushback
Cases: The ECtHR in A.R.E. v Greece and G.Rj. v Greece', Strasbourg Observers,
28.03.2025, available at https://strasbourgobservers.com/2025/03/28/undermining-pro
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which the fact that states are experiencing ‘considerable difficulties in coping
with the increasing influx of migrants and asylum-seekers’ and ‘the burden
and pressure this situation places on the States concerned’, also in the light
of the additional ‘difficulties related to the phenomenon of migration by sea,
involving for States additional complications in controlling the borders in
southern Europe’, cannot in themselves exempt states from their obligations
under the Convention, especially as far as absolute rights are concerned.%>
This principle is even more important today, with pushbacks becoming
established and given the systematic practice of European states.®¢ Moreover,
there are currently several cases pending before the Grand Chamber which
concern pushbacks of migrants and asylum-seekers at the EU’s borders with
Belarus.6” In those proceedings, both the respondent states and several states
which intervened when third parties argued that the cases should be exam-
ined in their context, notably the instrumentalisation of migration by Russia
and Belarus as a form of ‘hybrid warfare’ against European states, and that this
should somehow lead to a relaxation of the safeguards imposed by the Con-
vention.%8 In this respect, one should recall that the Court can — and should -
take the general context into account while assessing the proportionality of
interferences.5 This was reiterated also with specific regard to the threats
caused by Russia and its various forms of intervention in and against Euro-

tection-standards-in-pushbacks-cases-the-ecthr-in-a-r-e-v-greece-and-g-r-j-v-greece/,
last accessed on 31.03.2025.

65  ECtHR, Hirsi Jaama and Others v Italy, no. 27765/09 [GC] 23.02.2012, para. 122.
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pean states,”® in particular Ukraine.” However, on the one hand, this should
not lead to a general reduction in the safeguards imposed by absolute rights
which, by their definition, are not context-related; on the other hand, the
same Court has recently reiterated that the threats and difficulties caused by
Russia cannot absolve a respondent state from its responsibility under the
Convention.”

While, for the reasons stated above, the judgment had the merits of reaf-
firming the force of the Convention standard in the face of claims to ‘excep-
tionalism’, it appears hardly understandable why the Court decided that it was
not necessary to examine the applicants’ complaint that they had been unlaw-
fully arrested and detained, in breach of Article 5(1) of the Convention.” This
is the usual practice of the Court, which tends to deal with the main issues
raised by a case and then sets aside the others on the basis of the so-called
‘Campeanu formula’.”* However, this practice seems acceptable when, having
dealt with a given factual and legal issue, the Court does not deem it necessary
to reaffirm the same conclusion under a different provision: for example, hav-
ing found under the procedural assessment of a substantive provision that
there is no effective domestic remedy to safeguard a given right, it does not
seem necessary to reiterate the same finding under Articles 6 and/or 13.7%
However, when the complaints concern different factual and legal allegations,
this approach may prove problematic, since the Court entirely overlooks some
aspects of the case, also without providing any indication of which are the
criteria for identifying the ‘main’ aspect.”® In this case, the Court had not

70 Ibid., with further references.

71 ECtHR, Vyacheslavova and Others v Ukraine, nos. 39553/16 and others, 13.03.2025, para.
286: ‘in examining the facts of the present case, the Court will give due consideration to
their general context consisting, in particular, in the established involvement of the
Russian Federation in the events and Crimea and the east of Ukraine’. See also ECtHR,
Borzykh v Ukraine (dec.), no. 11575/24, 19.11.2024.

72 ECtHR, Vyacheslavova and Others, supra note 71, paras. 334—335 and 338.

73 Ibid,, para.139.

74  ECtHR, Centre for Legal Resources on Behalf of Valentin Cadmpeanu, no. 47848/08 [GC]
17.07.2024, para. 156.

75  ECtHR, Grande Oriente d’Italia v Italy, no. 29550/17, 19.12.2024, paras. 147 and 150; ECtHR,
Italgomme Pneumatici S.r.l. and Others v Italy, nos. 36617/18 and others, 06.02.2025, paras.
137 and 143.

76  See ECtHR, X and Others v Slovenia, no. 27746/22, 19.12.2024, partly dissenting opinion of
Judge Serghides; ECtHR, Grande Oriente d’Italia v Italy, supra note 75, Partly dissenting
opinion of Judge Serghides; ECtHR, Adamco v Slovakia (No. 2), nos. 55792/20 and others,
12.12.2024, partly dissenting opinion of Judge Serghides. See also, on this issue, A. Greene,
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dealt at all with the question concerning the existence of a sufficient legal
basis for detaining the applicants, thus leaving an important issue unad-
dressed.”” Moreover, a similar issue, concerning the alleged deprivation of
liberty by confining an individual on a boat, is currently pending before the
Grand Chamber.”® Therefore, it is difficult to argue that this concerned a
‘minor’ issue.

4 Article 4 ECHR: States’ Obligations Aimed at Fighting Human
Trafficking and Servitude

In F.M. and Others v Russia the Court examined under Article 4 ECHR a com-
plaint concerning the alleged failure by the state’s authorities to protect irreg-
ular female migrant workers from trafficking and servitude and to investigate
the crimes allegedly committed against them, another issue which the Court
has defined as a ‘global phenomenon [which] has increased significantly in
recent years’. The Court noted also that there is ‘increasing recognition at
international level of the prevalence of trafficking and the need for measures
to combat it’.”®

The applicants, all female irregular migrant workers from Kazakhstan and
Uzbekistan, had worked in convenience stores in the district of Moscow,
where they were severely exploited, not paid for working excessive hours,
their identity documents were taken and they had no labour contracts; more-
over, they were constantly beaten, raped and subjected to forced pregnancies,
forced abortions and the removal of their children. Having managed to escape,
they lodged criminal complaints with the Russian authorities. Before the
Court, they complained that the authorities had failed to protect them from
trafficking, exploitation and violence.

The Court considered that the Russian authorities were under a positive
obligation to take measures to protect the applicants and institute an effective
investigation. In particular, having examined the evidence that had been sub-

servers.com/2025/02/25/allegation-picking-and-the-european-court-of-human-rights-a
-pervasive-court-practice-hiding-in-plain-sight/, last accessed on 31.03.2025.
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78 ECtHR, Mansouri v Italy, no. 63386/16 [GC| communicated on 20.11.2018.
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and Crime, ‘Global Report of Trafficking in Persons 2024', United Nations Publications:
Vienna, 2024, available at https://www.unodc.org/documents/data-and-analysis/glotip/
2024/GLOTIP2024_BOOK.pdf, last accessed on 08.05.2025.
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mitted to the Russian authorities, the Court found that there were at the mate-
rial time credible suspicions, and in some cases even prima facie evidence,
that the applicants had been victims of trafficking for labour exploitation.80
The Court also found that there was ample evidence to conclude that all the
constituent elements of the international definition of trafficking were pres-
ent:8! as regards the ‘action’, the applicants had been recruited in their home
countries and transported to Russia for the purpose of being employed while
held at the place of exploitation;32 as regards the ‘means’, the perpetrators had
resorted to deception and abuse of the applicants’ position of vulnerability on
account of their gender and migrant status;3® as regards the ‘purpose’, the
exploitation was undeniable.8* The Court considered that the applicants had
been further subjected to ‘forced labour’, since they had been forced to work
without offering themselves voluntarily,8% and to ‘servitude’, given that they
had been ‘obliged to live on their employers’ property and had no opportunity
to alter their situation’.86

The Court therefore assessed whether the domestic authorities had com-
plied with their obligations. First, it considered that there had been a breach of
the substantive limb of Article 4, since the domestic legal system had not put
in place an appropriate legislative and administrative framework: there was a
notable lacuna in the legislation criminalising trafficking, since it did not clar-
ify that the victim’s consent could not be used to defend or excuse the crime;8”
moreover, forced labour and servitude were not properly criminalised.®® Sec-
ondly, the Court considered that the Russian authorities had not taken the
operational measures that they were reasonably required to take, since the
investigators had not taken any steps to protect the applicants, which were
not even qualified as potential victims of human trafficking.8® Lastly, the
Court also found a breach of the procedural limb of Article 4, since the domes-
tic authorities had not instituted any effective investigation: they had reiter-
ated a series of non-reasoned decisions declining to act;?® when the investiga-

80  ECtHR, F.M. and Others v Russia, nos. 71671/16 and 40190/18, 10.12.2024, para. 263.
81 Ibid., para. 272.

82  Ibid, para. 273.

83  Ibid, para. 274.

84  Ibid, para. 275.

85  Ibid,, para. 276.

86  Ibid., para. 277.

87  Ibid,, paras. 282—287.
88 Ibid., para. 288.

89  Ibid,, paras. 297-305.
go  Ibid, para. 313.
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tions were opened, the authorities accepted without any scrutiny the state-
ments of the alleged perpetrators denying the crimes;®! no forensic examina-
tions were undertaken;%? and no investigations were undertaken in respect of
the alleged corruption and discriminatory motives which had led to the dis-
missal of all the applicants’ credible allegations.3 In this context, the Court
also added a new obligation among those concerning investigations against
human trafficking:%4

when investigating violent incidents, State authorities have the addi-
tional duty to take all reasonable steps to unmask possible discrimina-
tory motives and to establish whether or not violence was induced by,
for instance, racial or religious intolerance or motivated by gender-
based discrimination. Treating violence and brutality with a discrimina-
tory intent on an equal footing with cases that have no such overtones
would be turning a blind eye to the specific nature of acts that are par-
ticularly destructive of fundamental rights.%

In the circumstances of the case, the Court considered that this duty had not
been complied with, since ‘the likelihood that the traffickers had used the
applicants’ vulnerability as females and migrants in order to exploit them
was left without any assessment’.%¢

With regard to the applicant’s vulnerability as females and migrants, the
Court also separately examined the applicants’ complaint, raised under Arti-
cle 14 taken in conjunction with Article 4 ECHR, that they were victims of
intersectional discrimination on the grounds of their gender, ethnicity and
social position, which stemmed from the authorities’ gender, ethnic and
anti-immigrant biases. In this respect, the Court noted that research and
statistics showed that ‘a disproportionate number of women and girls have
been victims of human trafficking, particularly in Eastern Europe and Cen-

91 Ibid., para. 316.

92 Ibid., para. 318.

93  Ibid,, paras. 321-328.

94  Such an obligation had been previously identified in Articles 2 and 3 of the Convention
(see, e.g., ECtHR, Identoba and Others v Georgia, no. 73235/12, 12.05.2015, para. 67, with
further references). For an assessment of this case law, see V Stoyanova, Positive Obliga-
tions under the European Convention on Human Rights: Within and Beyond Boundaries,
Oxford: Oxford University Press, 2023, p. 146.

95  ECtHR, F.M. and Others, supra note 8o, para. 325.

96  Ibid.
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tral Asia’,%” and that the international community had repeatedly stressed
the lack of recognition by the Russian Federation of this issue.%® In this con-
text, the Court referred to its case law pursuant to which ‘a general policy
that has disproportionately prejudicial effects on a particular group may be
considered to constitute discrimination, even where it is not specifically
aimed at that group and there is no discriminatory intent’.%° It therefore
considered that, while the breach of Article 4 derived from a general situa-
tion, notably ‘the respondent State’s poor anti-trafficking efforts’, this situa-
tion inevitably hit mainly those disproportionately affected by trafficking,
labour exploitation and related violence, notably female foreign migrant
workers in an irregular situation.!°© Therefore, the Court concluded that
the authorities’ inaction also ‘amounted to repeatedly condoning trafficking,
labour exploitation and related gender-based violence and reflected a dis-
criminatory attitude towards the applicants as women who were foreign
workers with an irregular immigration status’, in breach of Article 14 of the
Convention.!0!

This judgment is a significant step forward in the fight against human traf-
ficking, since it introduced into the Court’s case law on this topic the question
of the discriminatory motives behind the treatment to which the victims are
subjected as well as the inaction, and condoning of violence, of the domestic
authorities. While it has somehow been criticised for having failed to qualify
the treatment to which the applicants had been subjected as ‘slavery’ instead of
or merely as ‘forced labour’ and ‘servitude’,'92 this qualification does not appear
essential, since the obligations of Article 4 are in any case the same.

5 Article 5 ECHR: Immunities of International Judges, the Protection
of the International Judiciary, and the Attacks against Judicial
Independence

In Aydin Sefa Akay v Tiirkiye the Court examined under Article 5 ECHR a
complaint concerning the alleged unlawfulness of the arrest and pre-trial

97 Ibid., para. 342.

98  Ibid,, para. 343.

99  ECtHR, Volodina v Russia, no. 41261/17, 09.07.2019, para. 109, with further references.

100 ECtHR, F.M. and Others, supra note 80, para. 344.

101 Ibid, para. 346.

102 VStoyanova, ‘F.M. and Others v Russia: The Role of the Prohibition on Discrimination for
Migrant Victims of Slavery’ (2025) European Human Rights Law Review, forthcoming.



THE CASE LAW OF THE ECTHR IN 2024 563

detention of a judge serving at the United Nations International Residual
Mechanism for Criminal Tribunals (hereinafter: Mechanism), despite his dip-
lomatic immunity. The case therefore raised the issue of the protection of the
independence of the judiciary and the rule of law, which are seriously under
attack,193 both nationally'®4 and internationally.105

The applicant, an international judge at the Mechanism, was arrested and
subjected to pre-trial detention on account of his alleged participation in an
armed terrorist organisation. Before the Court, he complained under Article
5(1) that these measures had not been in accordance with a procedure pre-
scribed by law, in that they had been contrary to the immunities he enjoyed as
a judge of the Mechanism. He further complained, under Article 5(1)(c) that
there was no evidence giving rise to a reasonable suspicion of his having com-
mitted an offence, and under Article 5(4) that the domestic courts had failed
to address his arguments regarding his diplomatic immunity.

In setting out the relevant principles, the Court referred to its case law
pursuant to which, in cases concerning the detention of judges, ‘where domes-
tic law has granted judicial protection to members of the judiciary in order to
safeguard the independent exercise of their functions, it is essential that such
arrangements should be properly complied with’.196 In its further reasoning,
the applicability of this principle was extended to the protection of the inter-
national judiciary, as set out in the relevant international instruments.

The Court noted from the outset that the applicant’s pre-trial detention had
had a legal basis in domestic law. However, it considered that, in order to rule
on the issue whether the applicant was ‘lawfully’ detained and was deprived of
his liberty ‘in accordance with a procedure prescribed by law’, it was necessary
to assess whether the domestic authorities had dealt in a foreseeable way with
his argument according to which those measures were unlawful since he
enjoyed immunity by virtue of the statute of the Mechanism, and could not
be deprived of his liberty in the absence of a waiver by the UN Secretary

103 See, e.g, M. Kayser and R. Altmann, ‘The Authority of the Judiciary. Counteracting
Challenges to Judicial Authority”, seminar on the occasion of the opening of the
judicial year of the ECtHR, 26.12.2018, available online at https://www.echr.coe.int/docu
ments/d/echr/Speech_20180126_Kayser_Altmann_JY_ENG, last accessed on 31.03.2025.

104 Among many others, ECtHR, Grzeda v Poland, no. 43572/18 [GC] 15.03.2022, para. 346.

105 Consider, e.g, the attacks of the United States Government against the International
Criminal Court (D. Hovell, ‘Punishing Sanctions: A Call to Arms Against Fortress Amer-
ica’, EJiL Talk!, 25.02.2025, available at https://www.ejiltalk.org/punishing-sanctions-a
-call-to-arms-against-fortress-america/, last accessed on 31.03.2025).

106 ECtHR, Aydin Sefa Akay v Tiirkiye, no. 59/17, 23.04.2024, para. u3, referring to ECtHR,
Alparslan Altan v Turkey, no. 12778/17, 16.04.2019, para. 102.
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General.197 In this respect, the Court noted that the applicant had submitted
to the domestic courts a letter from the President of the Mechanism confirm-
ing that he enjoyed immunity in his capacity as an international judge; more-
over, a note verbale from the UN Office of Legal Affairs asserting that the
applicant enjoyed immunity was communicated to the Permanent Mission
of Turkey to the UN, requesting his immediate release and the termination
of all legal proceedings against him.

The Court considered, first, that it was unacceptable that, irrespective of its
outcome, a first assessment of the applicant’s immunity was carried out by the
trial court only eight and a half months after his arrest and seven and a half
months after his counsel had raised the issue: this delay was in itself in breach
of Article 5, in so far as it ‘de facto rendered futile any protection afforded to
[the applicant] by virtue of his immunity, that being detrimental to the proper
functioning of the Mechanism’.108

As regards the question whether the domestic courts’ interpretation of the
extent of the applicant’s immunity was foreseeable and compatible with the
principle of legal certainty, the Court noted that both the trial court'®® and
the Constitutional Court!'® had concluded, although on the basis of different
reasoning, that the applicant could not enjoy immunity before the authori-
ties of the state which he represented and of which he was a national. In this
context, and while reiterating that its only task was to apply the Convention
and not to decide on the applicant’s immunity as such, the Court held that it
had nevertheless to be convinced that the domestic courts’ approach was
compatible with Article 5(1) of the Convention.!! After having engaged in a
thorough and in-depth analysis of the relevant international provisions, the
Court concluded as follows:

In the light of the above the Court finds that there are strong arguments
for concluding that a judge of an international court is not a representa-
tive of a member State to an organ of the UN, that being incompatible
with the very independence that defines a judge and judiciary, be it
national or international.!'2

107 ECtHR, Aydin Sefa Akay, supra note 106, para. 115.
108 Ibid,, para. u6.
109 Ibid, para. n7.
110 Ibid., para. u8.
111 Ibid, para. ng.
112 Ibid, para. 128.
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Therefore, it held that the domestic courts’ interpretation of the applicant’s
immunity was not foreseeable nor in keeping with the requirements of the
principle of legal certainty,!® and, having ruled out that the derogation
made by Turkey under Article 15 ECHR could apply to this case (since this
provision in any case requires compliance with ‘other obligations under inter-
national law’),"* found that there had been a breach of Article 5(1). It also
considered that it was not necessary to assess the other complaints raised by
the applicant.1'5

The same findings were reiterated while dealing with the applicant’s com-
plaint, under Article 8 ECHR, that the search of his house and person were
unlawful since they had blatantly disregarded his immunity. The Court
noted that, in the light of the relevant international provisions — which enable
judges of the Mechanism to exercise their functions remotely — ‘the appli-
cant’s place of residence was in an analogous position to that of an office’
and, therefore, ‘it was subject to a heightened protection, similar to the pro-
tection afforded to searches of a lawyer's office in the Court’s case law’.16 The
Court further dismissed the Government’s argument according to which the
applicant had failed to invoke his diplomatic protection, since that immunity
did not belong to him but to the UN, which had formally asserted his immu-
nity, had not waived it and had not ex post facto consented to the search.!”
Therefore, the Court concluded that, in the light of the breach of the appli-
cant’s immunity, the interference could not be regarded as ‘in accordance
with the law’ within the meaning of the Convention, and was accordingly in
breach of Article 8.118

In his concurring opinion, in which he was joined by Judge Schembri
Orland, Judge Krenc stressed the importance of judicial independence also
for international judges, and the need for them ‘in the exercise of their judicial
functions, remain free from any external authority, influence or pressure,
including from their State of nationality or residence’, emphasising also that
this is not ‘a privilege for the judges themselves but a crucial tool for upholding
the rule of law and ensuring the proper functioning of international justice’.!9

113 Ibid, para. 129.
114 Ibid, para. 130.
115 Ibid, para.132.
116 Ibid, para. 142.
117 Ibid, para. 143.
118 Ibid,, para. 144.
119 ECtHR, Aydin Sefa Akay v Tiirkiye, no. 59/17, 23.04.2024, Concurring opinion of Judge
Krenc, joined by Judge Schembri Orland, para. 2.
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From a methodological point of view, the judgment is noteworthy because
it integrated safeguards provided for by international law into the lawfulness
test required by the Convention,'?° a technique which is becoming quite
established in the Court’s case law'?! and which is extremely relevant when
states deal with issues and challenges that, being of interest for the whole
international community, are clearly regulated under international law. Dur-
ing the same year, a similar approach was adopted in Zahariev v North Mace-
donia, where the Court found a breach of Article 6 ECHR due to the domestic
courts’ failure to address the applicant’s argument related to his immunity
from prosecution under the 1961 Vienna Convention on Diplomatic Rela-
tions.!22

As regards the judgment issued in Aydin Sefa Akay v Tiirkiye, it must be
noted that it was criticised because the Court dismissed the applicant’s
request under Article 46 ECHR to release him.!23 However, the case brought
to the Court concerned the applicant’s arrest and pre-trial detention, while he
is currently detained on the basis of a final criminal conviction, an issue which
was not brought before the Court. Therefore, the latter cannot be criticised for
having failed to order such a measure.

6 Article 6 ECHR: Access to Justice to Complain of the
Implementation of Climate Change Mitigation Measures

Going back to climate change, it must be recalled that in the already cited case
of KlimaSeniorinnen the Court assessed under Article 6(1) ECHR a complaint
concerning the lack of effective access to a court to complain of the (in)effec-
tive implementation of climate change mitigation measures.

The Court examined, first of all, whether the applicants could be regarded
as victims — within the meaning of Article 34 ECHR - of the violation alleged
by them, and whether Article 6 ECHR was applicable. Having recalled the
applicable general principles, the Court held that they must be applied by
taking into account ‘the specificities of climate-change litigation’.!?* There-

120 A. Shrivastava, ‘On an International Judge’s Immunity: The ECtHR in Akay v Turkey’, EJIL
Talk!, 17.10.2024, available at https://www.ejiltalk.org/on-an-international-judges-immu
nity-the-ecthr-in-akay-v-turkey/, last accessed on 31.03.2025.

121 See also infra, section 6.

122 ECtHR, Zahariev v North Macedonia, no. 26760/22, 05.11.2024.

123 A. Shrivastava, ‘On an International Judge’s Immunity’, supra note 120.

124 ECtHR, KlimaSeniorinnen, supra note 8, para. 608.
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fore, it clarified that: a ‘civil’ right in this matter might be recognised under
international law and therefore trigger the applicability of Article 6;25 the
question whether there is a ‘genuine and serious dispute or disagreement’
over the manner of ensuring respect for such right is a matter to be deter-
mined on the facts of each case;!26 and that the requirement that the outcome
of the proceedings must be ‘directly decisive’ for the applicant’s right must be
assessed in the light of the object of climate change litigation. The Court there-
fore held as follows:

the various elements of the analysis under this limb of the test, and in
particular the notion of imminent harm or danger, cannot be applied
without properly taking into account the specific nature of climate
change-related risks ... Where future harms are not merely speculative
but real and highly probable (or virtually certain) in the absence of ade-
quate corrective action, the fact that the harm is not strictly imminent
should not, on its own, lead to the conclusion that the outcome of the
proceedings would not be decisive for its alleviation or reduction. Such
an approach would unduly limit access to a court for many of the most
serious risks associated with climate change. This is particularly true for
legal actions instituted by associations. In the climate-change context,
their legal actions must be seen in the light of their role as a means
through which the Convention rights of those affected by climate
change, including those at a distinct representational disadvantage,
can be defended and through which they can seek to obtain an ade-
quate corrective action for the alleged failures and omissions on the
part of the authorities in the field of climate change.?

In the specific case, the Court noted that, while the applicants’ action mostly
concerned requests for legislative and regulatory action falling outside the
scope of Article 6, they also acted to obtain the implementation of the reduc-
tion target provided for by the currently existing law,'28 a matter capable of
falling within the scope of this provision.!?® As regards the ‘civil’ nature of the

125 Ibid, para. 610.

126 Ibid,, para. 611

127 Ibid, para. 614.

128  See the case law pursuant to which Article 6 does not guarantee a right of access to a
court with the power to invalidate or override a law enacted by the legislature (ECtHR,
Project Trade d.o.o. v Croatia, no. 1920/14, 19.11.2020, para. 68)

129 ECtHR, KlimaSeniorinnen, supra note 8, para. 616.
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right, the Court observed that the applicants had relied on the right to life and
physical integrity as enshrined in the Constitution, considered that those
rights could be seen as civil in nature,'3° found that they were at least ‘argu-
able’, and that a ‘genuine and serious dispute’ over their respect existed.!3! As
regards the question whether the outcome of the dispute was ‘directly deci-
sive’ for the applicant’s rights, the Court considered that this condition was
satisfied as regards the applicant association’s action: the latter had ‘demon-
strated that it had an actual and sufficiently close connection to the matter
complained of and to the individuals seeking protection against the adverse
effects of climate change on their lives, health and quality of life’,'32 since in
the Court’s view the requirement in question had to be interpreted ‘in the
broader sense of seeking to obtain a form of correction of the authorities’
actions and omissions affecting the civil rights of its members’.!33 By contrast,
relying on its finding concerning the individual applicants’ victim status under
Article 8 ECHR,'34 the Court considered that they had not ‘made out a case
demonstrating that the requested action by the authorities ... alone would
have created sufficiently imminent and certain effects on their individual
rights in the context of climate change’,'3% and therefore dismissed their com-
plaint under Article 6 as incompatible ratione materiae with this provision.13

As regards the merits of the applicant association’s complaint, the Court
noted that there had been a limitation of its right of access to a court, since
its action had been rejected on procedural grounds at two levels of jurisdic-
tion.13” According to the Court, this limitation could be seen as pursuing a
legitimate aim, given that it had been justified on the basis of the need to
maintain the separation of powers between the legislature and the judi-
ciary.138 It therefore examined whether there was a reasonable relationship
of proportionality between the means employed and the legitimate aim
sought to be achieved. In this respect, the Court noted that the action was
hybrid: on the one hand, it concerned issues pertaining to the democratic
legislative process, which the Court had already found to fall outside the

130 Ibid, para. 617.

131 Ibid, paras. 618-619.

132 Ibid, para. 621.

133 Ibid, para. 622.

134 See infra, section 10.

135 ECtHR, KlimaSeniorinnen, supra note 8, para. 624.
136 Ibid,, para. 625.

137 Ibid,, para. 630.

138 Ibid,, para. 631
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scope of the right of access to a court,'3 but, on the other hand, it aimed at
obtaining the implementation of existing mitigation measures, an issue which
cannot be considered as an actio popularis.}*° In respect of this complaint, the
domestic courts had limited themselves to considering that ‘there was still
some time to prevent global warming from reaching the critical limit’,'#! dis-
missed it without examining the question whether the applicant association
could be considered as having a standing different from that of its members, 42
and after the administrative authorities had dismissed the applicants’ claims
without any sufficient consideration on the merits.'43 In the light of the above,
the Court considered that the applicant association’s right of access to a court
had been restricted in such a way and to such an extent that the very essence
of the right was impaired,'** and further added the following considerations:

In this connection, the Court considers it essential to emphasise the key
role which domestic courts have played and will play in climate-change
litigation, a fact reflected in the case-law adopted to date in certain Coun-
cil of Europe member States, highlighting the importance of access to
justice in this field. Furthermore, given the principles of shared responsi-
bility and subsidiarity, it falls primarily to national authorities, including
the courts, to ensure that Convention obligations are observed.>

These findings have to be seen in the light of the Court’s conclusions that, in
order validly to lodge an application with the Court in the field of climate
change, the available domestic remedies must be exhausted.!46

7 Article 8 ECHR

Many developments concerning states’ international obligations under the
ECHR in respect of global challenges can be found in the case law concerning

139 Ibid, para. 633.
140 Ibid, para. 634.
141 Ibid, para. 635.
142 Ibid,, para. 636.
143 Ibid, para. 637.
144 Ibid,, para. 638.
145 Ibid,, para. 639.
146 See [nﬁa, section 11.
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Article 8 of the Convention. For reasons of space, only those cases concerning
climate change and the Covid-19 pandemic will be examined here.

7.1 Positive Obligations to Combat the Adverse Effects of Climate Change
on Human Rights

In KlimaSeniorinnen the Court identified in Article 8 ECHR a positive obliga-

tion to combat climate change and, notably, considered that this provision

encompasses a right to effective protection from the serious adverse effects

of climate change on lives, health, well-being and the quality of life.

In order to justify the existence of similar obligations, the Court relied on
the available scientific evidence regarding the ‘urgency of combating the
adverse effects of climate change’ and the ‘scientific, political and judicial rec-
ognition of a link between the adverse effects of climate change and the enjoy-
ment of (various aspects of) human rights’147 As regards the principle that
states must enjoy a certain margin of appreciation, the Court distinguished
between ‘the State’s commitment to the necessity of combating climate
change’ — in respect of which it considered that ‘the nature and gravity of
the threat and the general consensus as to the stakes involved ... call for a
reduced margin of appreciation’ — and the ‘choice of means designed to
achieve those objectives’ — in respect of which it considered that states should
be accorded a wide margin of appreciation as to the operational choices and
policies in order to meet internationally anchored standards.!48

As regards the specific content of states’ positive obligations, the Court
considered that ‘the State’s primary duty is to adopt, and to effectively apply
in practice, regulations and measures capable of mitigating the existing and
potentially irreversible, future effects of climate change’,'#® and, notably, to act
in accordance with the international commitments.’5° In this context, the
Court considered that each state is ‘called upon to define its own adequate
pathway for reaching carbon neutrality’,'5! by undertaking ‘measures for the
substantial and progressive reduction of their respective GHG emission levels,
with a view to reaching net neutrality within, in principle, the next three dec-
ades’,152 as well as intermediate measures for the period leading to net neu-

147 ECtHR, KlimaSeniorinnen, supra note 8, para. 542.
148 1Ibid,, para. 543.
149 Ibid, para. 545.
150 Ibid,, para. 546.
151 Ibid, para. 547.
152 Ibid, para. 548.
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trality.’3 In the light of the above, the Court held that, in deciding whether
those obligations have been complied with, it will assess whether the compe-
tent (legislative, executive and judicial) authorities have had due regard to the
need to:

(a) adopt general measures specifying a target timeline for achieving
carbon neutrality and the overall remaining carbon budget for the
same time frame, or another equivalent method of quantification of
future GHG emissions, in line with the overarching goal for national
and/or global climate-change mitigation commitments;

(b) set out intermediate GHG emissions reduction targets and pathways
(by sector or other relevant methodologies) that are deemed capable, in
principle, of meeting the overall national GHG reduction goals within
the relevant time frames undertaken in national policies;

(c) provide evidence showing whether they have duly complied, or are
in the process of complying, with the relevant GHG reduction targets
(see sub-paragraphs (a)-(b) above);

(d) keep the relevant GHG reduction targets updated with due diligence,
and based on the best available evidence; and

(e) act in good time and in an appropriate and consistent manner when
devising and implementing the relevant legislation and measures.!>*

The Court also clarified that the assessment must be ‘of an overall nature’,!15°
and that those mitigation measures must be supplemented by ‘adaptation
measures aimed at alleviating the most severe or imminent consequences of
climate change’.'6 Lastly, the Court considered that also in this field Article 8
enshrines procedural obligations as regards the state’s decision-making pro-
cesses.157

In the specific circumstances of the case, the Court noted several lacunae in
Switzerland’s regulatory framework, in particular the insufficient setting of

153 Ibid, para. 549.
154 Ibid, para. 550.
155 Ibid, para. 551
156 Ibid, para. 552.
157 Ibid, para. 554.
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reduction targets, the absence of any domestic measure attempting to quantify
its remaining carbon budget or otherwise, national GHG emissions limitations,
and that it had previously failed to meet its past reduction target. Accordingly,
the Court considered that the respondent state had failed to act in good time
and in an appropriate and consistent manner regarding the devising, develop-
ment and implementation of the relevant legislative and administrative frame-
work, therefore breaching its positive obligations.!58

Asrightly noted, this very sophisticated!® ruling shows that ‘the Court takes
climate change seriously’.160 In what has been described as a ‘landmark’ judg-
ment, the Court highlighted the ‘crucial role of human rights law as a means of
enforcing the duty of states to meet their obligations under international cli-
mate change law’.16! In this respect, it has been observed that, while ‘signifi-
cant’, the requirements imposed in the Court’s ruling ‘are not necessarily very
onerous, and most EU States would likely comply already’.162 However, the
most groundbreaking aspect of this case is not to set new standards — an
issue in respect of which the Court would (rightly) be criticised for exceeding
its jurisdiction and lacking legitimation — but rather to recognise that the inter-
nationally set standards in this field can be ‘enforced’ through human rights
instruments.!63

7.2 The Legitimacy and Proportionality of State Measures Aimed at
Combating Covid-19

In Pasquinelli and Others v San Marino the Court examined the compatibility

with Article 8 ECHR of state employment-related measures imposed on health

care and social health workers for refusing to be vaccinated against Covid-

158 Ibid, para. 573.

159 M. Milanovic, ‘A Quick Take on the European Court’s Climate Change Judgments’, supra
note 19.

160 J. Laffranque, ‘KlimaSeniorinnen — Climate Justice and Beyond? (2024) 5(4) European
Convention on Human Rights Law Review, pp. 433—443, . 439.

161 A. Savaresi, ‘Verein KlimaSeniorinnen Schweiz and Others v Switzerland: Making Climate
Change Litigation History’, Review of European, Comparative and International Environ-
mental Law, 27.03.2025, available at https://onlinelibrary.wiley.com/doi/10.1111/reel
12612, last accessed on 31.03.2025.

162  O.W. Pedersen, ‘Climate Change and the ECHR: The Results are In’, E/1L Talk!, 11.04.2024,
available at https://www.ejiltalk.org/climate-change-and-the-echr-the-results-are-in/, last
accessed on 31.03.2025.

163 For an extensive analysis of this issue, including citations of relevant literature, see C. Heri,
‘Mattering in the Anthropocene: The ECtHR’s Domesticating Framing of Climate Change’,
The International Journal of Human Rights, 10.03.2025, available at https://www.tandfonline.
com/doi/epdf/10.1080/13642987.2025.2475001?needAccess=true, last accessed on 31.03.2025.
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19,14 an issue which was defined by the UN Secretary General as an ‘unprece-
dented global challenge’.165 For its part, the Court stressed in its case law that
it had to take into account ‘the exceptional nature of the context which
existed at the relevant time’, that ‘the emergence of the Covid-19 pandemic
presented the States with the challenge of protecting public health while
guaranteeing respect for every person’s fundamental rights’,'66 and that it
was ‘liable to have very serious consequences not just for health, but also for
society, the economy, the functioning of the State and life in general, and that
the situation should therefore be characterised as an “exceptional and unfore-
seeable context™.167

The applicants, social health workers, complained that, as a consequence of
their refusal to be vaccinated, they had been affected by one or more measures
related to their employment. The Court clarified that it was necessary to deter-
mine whether the applicants had been subjected to compulsory vaccination
or whether vaccination was merely voluntary or recommended.!¢8 To this end,
it noted that the relevant legislation used the expression ‘voluntarily be vacci-
nated’ .69 In this context, the Court noted that the failure to be vaccinated
could not entail any statutory sanction,!’? nor any other automatic conse-
quence, but rather consequences based on every individual situation: if possi-
ble, they would have continued to work with some minor arrangements;
where this was not possible, they could have been reassigned to other services
or offered optional social work to be remunerated within a fixed maximum; in
the worst scenario, where they refused the latter possibility, they would have
been suspended without any remuneration.!” The Court considered that
those possible consequences were insufficient for making the recommended
vaccination compulsory.!72

164 The present contribution will not deal with the many admissibility issues dealt with by
the Court in this judgment, since they are not directly relevant to the topic here exam-
ined.

165 United Nations, ‘United Nations Comprehensive Response to cOvID-19. Saving Lives,
Protecting Societies, Recovering Better’, Geneva, 2020, p. 5.

166 ECtHR, Communauté Genevoise d’Action Syndicale (cGAS) v Switzerland, no. 21881/20
[6c] 27.11.2023, para. 162.

167 ECtHR, Terhes v Romania (dec.), no. 49933/20, 13.04.2021, para. 39; ECtHR, Fenech v
Malta, no. 19090/20, 01.03.2022, para. 96.

168 ECtHR, Pasquinelli and Others v San Marino, no. 24622/22, 29.08.2024, para. 57.

169 Ibid, para. 58.

170 Ibid,, para. 59.

171 Ibid, para. 60.

172 Ibid,, paras. 61-62.
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As regards the question whether Article 8 ECHR was applicable, the Court
relied on its well-established approach in similar cases,!”® and noted that the
applicants had been affected by a series of negative consequences concerning
their employment due to their refusal to be vaccinated,'”* and considered that
those measures had been based on a manifestation of the applicant’s private
life.1”> Relying on the so-called ‘reasons-based approacl’, the Court therefore
considered that, irrespective of the seriousness of the negative consequences
suffered by the applicants, the measures complained of were sufficiently
linked to their individual private sphere to engage the applicability of Arti-
cle 8.176

Before assessing whether the interference could be considered justified, the
Court recalled that ‘healthcare policy matters come within the margin of
appreciation of the national authorities, who are best placed to assess priori-
ties, use of resources and social needs’ and that, [i]n this field, ... the margin of
appreciation afforded to the States must be a wide one’.17”

The Court considered that there could be no doubt that the measures had
been lawful,'”® and that they pursued the legitimate aim of the protection of
health and the protection of the rights and freedoms of others, taking into
account the member states’ obligation under Article 2 ECHR,!? in the context
of a public health emergency of international concern declared by the
WHO.180 As regards the question whether the measures were necessary in a

173 See ECtHR, Denisov v Ukraine, no. 76639/11 [GC] 25.09.2018, para. 115 which, in order to
assess whether employment-related issues fall within the scope of Article 8, distin-
guished between the so-called ‘reasons-based approach’ and the ‘consequence-based
approach’.

174 ECtHR, Pasquinelli and Others, supra note 168, para. 74. All the applicants, except one,
had been ‘affected by one or a combination of the following measures complained of:
suspended without pay where they refused to carry out socially useful activities; under-
took community service in exchange for an allowance proportionate to the hours
worked (but not exceeding EUR 600 per month); or were relocated to vacant posts in
the public administration at the same pay or at a lower pay level than they were entitled
to prior to the transfer (see the appended table for details). All these measures (alone or
in combination) were temporary and lasted between a minimum of less than two weeks
and a maximum of around fifteen months; in the majority of cases the measures lasted
less than seven months because the applicants either recovered from Covid-19 infection,
got vaccinated, were transferred permanently or their contracts came to an end'.

175 Ibid, para. 77.

176 1Ibid,, para. 78.

177 Ibid, para. g2.

178 Ibid,, para. 93.

179 Ibid, para. 95.

180 Ibid,, para. 97.
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democratic society, the Court noted that it was undisputed that the appli-
cants, being unvaccinated, were and remained both susceptible to the infec-
tion and in a position to contaminate others and spread the virus,'®! that the
impugned law was ‘a result of a global reduction of restrictive measures, in the
light of the availability of vaccination in 2021, and that unvaccinated people
were more vulnerable to serious consequences of the disease.!8? As regards
the question whether a fair balance had been struck between the applicants’
rights and the state’s public interest, the Court noted that the applicants had
been subjected to a series of merely temporary and progressively less restric-
tive measures,'83 which had not affected their dignity in any way,'84 and in
most of the cases had had a very tenuous financial impact,'85 which should be
seen in any case in the context of a Covid-19 pandemic. This led the Court to
consider that ‘such [economic] losses are an unavoidable consequence of a
global pandemic and the exceptional and unforeseeable context States found
themselves in at the relevant time’.186 Lastly, the Court noted that the state
had offered several alternatives to the applicants.!87 In this context, the Court
considered:

that the choice of the San Marino legislature to apply a graduated number
of measures effecting employment to a small number of individuals
involved in the health and socio-health sector with the aim of protecting
the health of the population in general, including the applicants them-
selves, and the rights and freedoms of others, was justified and stood in a
reasonable relationship of proportionality to the legitimate aims pursued
by the respondent State. It thus cannot be said that the latter exceeded its
wide margin of appreciation in health care policy matters.88

The Court therefore concluded that there had been no breach of Article 8 of
the Convention!®® and, for the same reasons, also dismissed the applicants’
complaint raised under Article 14 ECHR.19?

181  Ibid, para. 99.

182  Ibid,, para. 100.

183 Ibid,, para. 101.

184 Ibid,, para. 102.

185 Ibid,, paras. 104-105.
186 Ibid,, para. 106.

187 Ibid,, para. 107.

188 Ibid., para. 108.
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The judgment confirmed once again the wide margin of appreciation left to
states in the context of the fight against the Covid-19 pandemic, with the pur-
pose of safeguarding other rights and interests protected by the Convention.!9!
Most notably, the Court considered that, in the present case, the applicants’
individual rights had to be balanced against the ‘momentous competing inter-
ests of the community as a whole’.192 The Court’s balancing approach was
therefore guided by the unprecedented and unforeseeable seriousness of the
situation, thereby justifying the existence of a pressing social need for states to
act.193 This judgment therefore demonstrates that the Court is ready to give a
greater margin of manoeuvre to states when they are engaged in facing a
global challenge capable of seriously affecting other rights protected under
the Convention.

8 Article 15: The Limits for Derogations Aimed at Fighting Terrorism

In Domenjoud v France the Court examined the validity, under Article 15
ECHR, of a derogation issued in respect of state-of-emergency legislation
enacted following terrorist attacks against a member state. In this respect, it
must be noted that since its very first judgment the Court has recognised that
an ‘alarming increase in terrorist activities’ constituted a ‘public emergency
threatening the life of the nation’ within the meaning of Article 15.194 Since
then, the Court has recognised that the terrorist threat justified derogations
from the Convention in several cases.!9

Domenjoud concerned the question whether the measure imposed on the
applicants, consisting of the obligation not to leave the municipality in which
they were residing (assegnation a residence), with the purposes of maintaining

191 See ECtHR, Communauté Genevoise d’Action Syndicale (CGAS), supra note 166.

192 ECtHR, Pasquinelli and Others, supra note 168, para. 102.

193 P. Jarvinen and V. Vikman, ‘Pasquinelli and Others v San Marino — The Momentous
Competing Interests of the Community as a Whole Against Healthcare Workers Refusing
the Covid-19 Vaccine’, Strasbourg Observers, 04.10.2024, available at https://strasbourgob
servers.com/2024/10/04/pasquinelli-and-others-v-san-marino-the-momentous-compet
ing-interests-of-the-community-as-a-whole-against-healthcare-workers-refusing-the
-covid-19-vaccine/, last accessed on 31.03.2025.

194 ECtHR, Lawless v Ireland (No. 3), no. 332/57, 01.07.1961, para. 30.

195 As regards, e.g, terrorism in Northern Ireland (ECtHR, Ireland v the United Kingdom,
no. 5310/71 [Plenary] 18.01.1978, paras. 205 and 212), the threat of serious attacks against
the UK after 11 September 2001 (ECtHR, A. and Others v the United Kingdom, no. 3455/05
[Gc] 19.02.2009, para. 181), and the attempted military coup in Turkey in 2016 (ECtHR,
Mehmet Hasan Altan v Turkey, no. 13237/17, 20.03.2018, paras. 91-93).
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public order during a climate change summit, was compatible with Articles 5,
6 and 13 of the Convention, as well as Article 2 of Protocol No. 4. The Court
found that the measure in question did not amount to a deprivation of liberty
within the meaning of Article 5 of the Convention, which accordingly was
found to be inapplicable ratione materiae to the facts of the case.!96 As regards
the question whether the measure was compatible with the right to liberty of
movement, enshrined in Article 2 of Protocol No. 4, the Court considered that,
insofar as it had been imposed on the first applicant, the measure was justi-
fied.197 By contrast, it concluded that the measure was not justified in respect
of the second applicant: the domestic authorities had not provided a detailed
list of behaviours which had led them to consider that the applicant had been
violent during public protests,!98 and they had not provided sufficient ele-
ments capable of demonstrating that there was a risk that the applicant
could have been violent during the protests concerning the summit.!99
Accordingly, the Court considered that the measure had not been imposed
on the basis of a sufficiently individualised assessment of the applicant’s
behaviour or conduct with the purpose of establishing that it entailed a risk
for public order and security; accordingly, the Court held that the measure was
not ‘necessary in a democratic society’ and had not complied with the sub-
stantive and procedural requirements of Article 2 of Protocol No. 4.

In the light of this finding, the Court had to examine whether the measure
could nonetheless be considered justified on the basis of the declaration of
derogation issued by France on 24 September 2015 in facing the serious threat
to which it had been exposed due to several terrorist attacks. In this respect,
the Court noted from the outset that it was indisputable that the right to
liberty of movement could be subject to derogations,20 that France’s deroga-
tion had been rightly issued in order to face the serious threat to the life of the
nation caused by several tragic terrorist attacks,2°! and that it had complied
with the formalities required by Article 15 ECHR.202 The Court recalled, how-
ever, that Article 15 allows for the adoption of those measures which are
‘strictly required by the exigencies of the situation’, a requirement that entails

196 ECtHR, Domenjoud v France, nos. 34749/16 and 79607/17, 16.05.2024. para. 72.
197 Ibid, para. 125.

198 Ibid,, paras. 127-129.

199 Ibid, paras. 131-132.

200 Ibid,, para. 149.

201 Ibid,, para. 150.

202 Ibid,, para. 151.
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that the measure in question must not be used for purposes different from the
one to which the derogation was aimed.2% In this respect, the Court noted
that, while in principle restrictions on the liberty of movement might be
accepted ‘in the light of the scale of the terrorist threat and the imperious
necessity to guarantee the security of a population’,2%4 France’s derogation
had been expressly justified on the basis of the ‘seriousness of the terrorist
threat’ and the purpose of ‘preventing the perpetration of further terrorist
attacks’. While the Court considered that this purpose was of ‘fundamental
importance’, it also reiterated that only measures having a ‘sufficiently strong
link’ with that purpose could be justified under the derogation.2%5 In the spe-
cific circumstances of the case, the Court considered that the Government had
not demonstrated that the measure in question had been adopted within the
context of the fight against terrorism and that it was strictly necessary to that
aim; accordingly, the measure had breached Article 2 of Protocol No. 4.296
The judgment is a very useful reminder to the member states that, even
when they are lawfully derogating from their ECHR obligation in order to
face serious challenges, they ‘do not enjoy unlimited powers’.2%7 This principle
had already been stressed by the Court in several cases concerning the invo-
cation by Turkey of the validly issued derogation following the attempted
military coup in 2016,2°8 where it also further clarified that ‘[a] derogation
under Article 15, even if it may be justified by the circumstances surrounding
it, does not have the effect of dispensing the States from the obligation to
respect the principle of the rule of law and its attendant guarantees’ and that
‘even in the context of a state of emergency, the fundamental principle of the
rule of law must prevail.2%9 It also reiterated that, while the state authorities
‘have direct responsibility for establishing the balance between effectively
combatting terrorism on the one hand and respecting individual rights on
the other’, and while the difficulties they face in this respect ‘are undoubtedly
a contextual factor which must be taken into account’, they do not exempt the

203 ECtHR, Lawless, supra note 194, para. 38.

204 ECtHR, Domenjoud, supra note 196, para. 153.

205 Ibid, para. 154.

206 Ibid,, para. 155.

207 J. Sommardal, ‘The Court’s Key Cases in 2024: Part I', ECHR Blog, 20.01.2025, available at
https://www.echrblog.com/2025/01/the-courts-key-cases-in-2024-part-i.html, last accessed
on 31.03.2025.

208 See, in particular and among many others, ECtHR, Yiiksel Yalginkaya v Tiirkiye,
no. 15669/20 [GC] 26.09.2023, para. 349: ‘Contracting Parties do not enjoy an unlimited
power of appreciation’.

209 Ibid., para. 350, with further references.
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Court from guaranteeing that any measure adopted in this context must be
compatible with the limitations enshrined in the Convention.?!° Therefore, in
a moment in which terrorism is only one among the many challenges that
states are facing in the international plane, the Court is rightly pointing out
that, on the one hand, it will take into account the problems that they might
face but, on the other hand, it will continue requiring compliance with the
Convention from them.

9 Article 33 ECHR: Administrative Practices of Human Rights
Violations in Occupied Territory

In 2024 the Grand Chamber of the Court issued its judgment on the merits of
Ukraine v Russia (re Crimea), the inter-state case joining two applications
lodged by Ukraine in order to complain of several administrative practices
entailing numerous violations of the Convention perpetrated by the Russian
Federation in Crimea. While this case concerned facts that took place more
than ten years ago, it must be read, of course, as dealing with the global chal-
lenge caused by the unlawful war of aggression perpetrated by the Russian
Federation against Ukraine in February 2022, which has been rightly
described as an ‘unforeseen and calamitous event’ which marked ‘the return
of dark times’ in Europe.?!

By a unanimous 346-page judgment, the Court found violations of almost
all the substantive rights and freedoms enshrined in the Convention (notably,
Articles 2, 3, 5, 6,212 8, 9,10 and 11 of the Convention, Articles 1 and 2 of Protocol
No. 1, Article 2 of Protocol No.4, and Articles 14 and 18 of the Convention in
conjunction with several other provisions) on the basis of an established prac-
tice of systemic oppression which affected the Ukrainian population in Cri-
mea in every aspect of its life, something that has been described as ‘a clear

210 Ibid,, para. 335.

211 K. Dzehtsiarou and V. Tzevelekos, ‘The Aggression Against Ukraine and the Effectiveness
of Inter-State Cases in Case of War’ (2022) 3(3) European Convention on Human Rights
Law Review, pp. 165-163. [ ?cross-reference?]

212 Notably, the Court considered that all tribunals established in Crimea in accordance with
Russian law and applying Russian law cannot be deemed tribunals ‘established by law’ as
provided for by Article 6. See, more specifically, ]. Miklasova, ‘Ukraine v Russia (re Crimea):
Article 6 ECHR in the Context of Russia’s Annexation and Implications for Ukrainian
Sovereignty’, Strasbourg Observers, 03.07.2024, available at https://strasbourgobservers
.com/2024/07/o3/ukraine-v-russia-re-crimea-article-6-echr-in-the-context-of-russias-an
nexation-and-implications-for-ukrainian-sovereignty/, last accessed on 31.03.2024.
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and undeniable victory for Ukraine’.2!3 The Court found that the elements
identifying administrative practices in breach of human rights — notably ‘the
repetition of acts constituting the alleged violation and official tolerance of
those acts’?* — were met.

Since it would be impossible to deal with all the issues raised by the judg-
ment, only the general approach adopted by the Court will be assessed. Nota-
bly, the Court expressly identified the appropriate approach to be applied, on
the one hand, to the relationship between the provisions of the Convention
and the rules of international humanitarian law and, on the other hand, to the
issue of lawfulness’ under the Convention.

As regards the relationship between international humanitarian law and
the Convention, and having assessed its previous case law, the Court consid-
ered that the factual basis on which the respondent state obtained extraterri-
torial jurisdiction and continued to exercise it throughout the relevant periods
on the basis of ‘effective control’ over Crimea ‘militate in favour of taking
account of the relevant provisions of IHL when interpreting the Convention
rights in issue in this case’: in particular, the Court noted that, among others,
the Office of the Prosecutor of the International Criminal Court had consid-
ered that the situation within the territory of Crimea ‘amounts to an ongoing
state of occupation’.?!5 Accordingly, the Court considered that it was neces-
sary to follow the approach established in Georgia v Russia (11) and Ukraine
and the Netherlands v Russia, according to which the Court will thus examine
the interrelation between the two legal regimes with regard to each aspect of
the case and each Convention Article alleged to have been breached. In doing
so, it will ascertain each time whether there is a conflict between the provi-
sions of the Convention and the rules of international humanitarian law.216

The Court added that ‘the above approach is limited to the interpretation
and application of the Convention in so far as necessary in the circumstances
of the present case’ and that ‘it has no bearing on the issues pertaining to
Crimea’s status under international law’, issues which are ‘outside the scope

213 K Dzehtsiarou, ‘Ukraine v Russia (re Crimea): The European Court of Human Rights Goes
‘All-In”, Ej1L Talk!, 27.06.2024, available at https://www.ejiltalk.org/ukraine-v-russia-re-cri
mea-the-european-court-of-human-rights-goes-all-in/, last accessed on 31.03.2025.

214 ECtHR, Ukraine v Russia (re Crimea), nos. 20958/14 and 38334/18 [GC] 25.06.2024, para.
948.

215 Ibid., para. 918.

216 ECtHR, Georgia v Russia (1I), no. 38263/08 [GC] 21.01.2021 para. 95; ECtHR, Ukraine and
the Netherlands v Russia (dec.), nos. 8019/16, 43800/14 and 28525/20 [GC] 20.11.2022,
paras. 718-721.
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of the case’.21” However, this is somehow a fiction: if the Court is saying that it
will consider Crimea as an occupied territory and apply the Convention in the
light of the relevant rules on military occupation, it is clear that it is consider-
ing that Russia is occupying Ukrainian territory, and that therefore Ukraine
remains entitled to sovereignty over that territory, because ‘a State by defini-
tion cannot occupy its own territory’.2!8

Having said that, the Court examined the general issue of ‘lawfulness’ as
required by the Convention. In this respect, it noted that its previous case
law had concerned the ‘lawfulness of acts adopted by unrecognised entities’.
While in Loizidou v Turkey the Court had held that the acts (the Constitution)
of the internationally unrecognised entity (the Turkish Republic of Northern
Cyprus) could not be considered legally valid,?!? in the subsequent case law it
clarified that, in the light of the need to safeguard the rights of individuals
living in those territories, the decisions taken by the courts of an unrecognised
entity could not automatically be regarded as unlawful purely because of the
entity’s unlawful nature and the fact that it was not internationally recognised,
being necessary to ascertain whether the acts of those entities ‘reflect a judi-
cial tradition compatible with the Convention’.220

However, in Ukraine v Russia (re Crimea) the Court considered that several
factors militated in favour of adopting a different approach: among those, the
fact that the Court was called upon to interpret the Convention in the light of
the rules of 1HL,22! and that the case did not concern the acts of unrecognised
entities, but rather the application of Russian law and the acts of ‘Russian
courts’ operating in Crimea following the establishment of ‘effective control’
over that territory, which replaced the previously applicable and valid Ukrai-
nian law.?22 Accordingly, the Court considered that, in establishing whether
Russian law could be regarded as ‘law’ within the meaning of the Convention,
it was necessary to assess the relevant and applicable rules of international
humanitarian law.223 The Court therefore examined the relevant provisions of
IHL, which stipulate that an occupying power has to maintain the laws in

217 ECtHR, Ukraine v Russia (re Crimea), supra note 214, para. 919.

218 M. Milanovic, ‘Some Additional Comments on the ECtHR Crimea Judgment: Occupa-
tion, Sovereignty, and “Law”, EJIL Talk!, 27.06.2024, available at https://www.ejiltalk.org/
some-additional-comments-on-the-ecthr-crimea-judgment-occupation-sovereignty
-and-law/, last accessed on 31.03.2025.

219 ECtHR, Loizidou v Turkey, no. 15318/89 [GC] 18.12.1996, paras. 43-46.

220 ECtHR, Ukraine v Russia (re Crimea), supra note 214, para. 929.

221 Ibid,, para. 931

222 Ibid, para. g32.

223 Ibid,, para. 934.
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force in the occupied territory (predating the occupation) and cannot modify,
suspend or replace them with its own legislation, unless this is ‘necessary’ for
achieving some strictly defined purposes.?24 Accordingly, the Court held as
follows:

unless it can be justified by reference to one of the narrow exceptions
recognised by 1HL, the “repetition of acts” element of the administrative
practice (defined as “an accumulation of identical or analogous
breaches which are sufficiently numerous and interconnected not to
amount to merely isolated incidents or exceptions but to a pattern or
system”...) referred to under various of the Articles relied on can only be
considered “lawful” or “in accordance with the law” in so far as it has its
origin in Ukrainian law and not if it is based on Russian law, the law of
the “occupier”.225

The Court also noted that Russia had not submitted any argument capable of
demonstrating that the replacement of Ukrainian law with Russian law had
been ‘necessary’ within the meaning of 1HL.226 It therefore considered that
this replacement was, in itself, in contravention of the Convention, as inter-
preted in the light of IHL. As a consequence, Russian law could not be
regarded as law’ within the meaning of the Convention, and could not be
invoked to justify any measure of interference with the rights protected
under the ECHR.22?” Accordingly, each human rights restriction which
required to be lawful was considered automatically unlawful and therefore
in breach of the Convention.

This approach has been questioned by the observation that, while the
replacement of Ukrainian law with Russian law was clearly in breach of
IHL, it might still be compatible with the Convention, given that ‘the rele-
vant rules of IHL are there not just to protect the interests of the population
of an occupied territory, but also those of the displaced sovereign’ and that it
would not be clear how this would automatically entail human rights viola-
tions: in particular, Milanovic considered that, given that the Court would in
any case have found violations on the basis of the lack of legitimate aims,

224 Ibid., paras. 935-941.
225 Ibid., para. 942.
226 Ibid., para. 944—945.
227 Ibid., para. 946.
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necessity and proportionality of the measures, such a strong position, was
not necessary.228

However, one should recall that the acquisition of control over a territory
on the basis of armed force is contrary to peremptory norms of international
law and that, under paragraph 2 of Article 41 of the 1LC’s Draft Articles on the
Responsibility of States for Internationally Wrongful Acts and Article 42 of the
Draft Articles on the Responsibility of International Organisations, no state or
international organisation shall recognise as lawful a situation created by a
serious breach of a peremptory norm of international law, nor render aid or
assistance in maintaining that situation. Although these provisions were not
expressly mentioned in the Court’s judgment, it must be noted that the Court
established the approach to be followed by taking into account ‘the factual
basis on which the respondent State obtained extraterritorial jurisdiction
and continued to exercise it’, notably the use of armed force in breach of
fundamental principles of international law. The Court’s approach might
therefore be seen as a strong position against the recognition of the ‘lawful-
ness’ of the situation created by the annexation of Crimea by Russia, which
also sends a strong signal to states with regard to the further territories
annexed following 30 September 2022, on which the Court does not retain

jurisdiction.
10 Article 34: Victim Status and Locus Standi in Respect of Climate
Change Cases

In the cited case of KlimaSeniorinnen the Court also established the approach
to be adopted in respect of the question whether individuals and associations
can claim to be victims within the meaning of Article 34, and accordingly
whether they have locus standi to lodge complaints against states’ actions
and inactions in the field of climate change. The Court split the analysis con-
cerning individual victims and that concerning non-governmental organisa-
tions.

As regards individual applicants, and having recalled the principles regulat-
ing the victim status requirement, the Court considered that ‘in the climate-

228 M. Milanovic, ‘Some Additional Comments on the ECtHR Crimea Judgment', supra note
218. See also A. Piperides, ‘Three Aspects of the Relationship between 1HL and the
Convention’ in Ukraine v Russia (re Crimea), Opinio Juris, 25.07.2024, available at
https://opiniojuris.org/2024/07/25/three-aspects-of-the-relationship-between-ihl-and
-the-convention-in-ukraine-v-russia-re-crimea/, last accessed on 31.03.2024.
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change context, everyone may be, one way or another and to some degree,
directly affected, or at a real risk of being directly affected, by the adverse
effects of climate change’ and that, as a consequence, ‘potentially a huge num-
ber of persons could claim victim status under the Convention on this basis’. It
therefore considered ‘it would not sit well’ with the prohibition of actio popu-
laris if it accepted individuals’ victim status in the climate change field ‘with-
out sufficient and careful qualification’,?® and concluded that the circle of
victims had to be somehow restricted,?30 in order to avoid recognising ‘virtu-
ally anybody’ as victims.23!

This argument is based on the assumption that the prohibition of actio
popularis is aimed at restricting the number of individuals who are entitled
to lodge applications to the Court. However, it merely entails that, in order to
lodge such applications, a victim must exist: it has not prevented the Court
from recognising that a high number of people might be victims of a general
measure affecting a specific class of the population,?32 or that the victims of a
violation might be millions of individuals constituting the population of a
specific region?33 or even the entire population of the state.?34 Therefore, the
prohibition of actio popularis does not exclude the fact that an extremely high
or even indeterminate number of individuals might be considered victims.235
What the Court used here is actually the ‘floodgates argument’, which does not

229 ECtHR, KlimaSeniorinnen, supra note 8, para. 483.

230 Ibid., para. 484: If the circle of “victims” within the overall population of persons under
the jurisdiction of the Contracting Parties actually or potentially adversely affected is
drawn in a wide-ranging and generous manner, this would risk disrupting national
constitutional principles and the separation of powers by opening broad access to the
judicial branch as a means of prompting changes in general policies regarding climate
change’.

231 Ibid,, para. 48s5.

232 See, e.g,, ECtHR, Vallianatos v Greece, nos. 29381/0o9 and 32684/09 [GC] 07.11.2013, para.
49; ECtHR, Oliari and Others v Italy, nos. 18766/11 and 36030/11, 21.07.2015, para. 71.

233 ECtHR, Cannavacciuolo and Others v Italy, no. 51567/14 and others, 30.01.2025, para. 466.
On the approach to victim status adopted in this judgment, see L. Acconciamessa, ‘The
Strange Case of Dr Jekyll and Mr Hyde: Victim Status for Life-Threatening Environmental
Harm in the ECtHR’s “Terra dei Fuochi” Judgment’, SIDIBlog, 28.02.2025, available at
http://www.sidiblog.org/2025/02/28/the-strange-case-of-dr-jeckyll-and-mr-hyde-victim
-status-for-life-threatening-environmental-harm-in-the-ecthrs-judgment-cannavac
ciuolo-and-others-v-italy/, last accessed on 31.03.2025.

234 ECtHR, Roman Zakharov v Russia, no. 47143/06 [GC] 04.12.2015, para. 171; ECtHR, Cen-
trum for rdttvisa v Sweden, no. 35252/08 [GC] 25.05.2021, para. 167; ECtHR, Ekimdzhiev
and Others v Bulgaria, no. 70078/12, 11.01.2022, para. 262.

235 V. Sefkow-Werner, ‘Consistent Inconsistencies in the ECtHR’s Approach to Victim Status
and Locus Standi’ (2025) 16(2) European Journal of Risk Regulation, pp. 1-10, p. 7.
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find any basis in the Convention, according to which, ‘if it is very costly to hear
the applications of all victims, then those victims should be deemed not to
have a legal right’.236

In the light of the above, the Court considered that it was necessary to iden-
tify some ‘distinguishing criteria’ capable of demonstrating that some individ-
uals are more affected than others by the adverse consequences of climate
change on human rights, notably ‘a particular level and severity of the risk of
adverse consequences of climate change affecting the individual(s) in question’
and ‘the pressing nature of their need for individual protection’.237 Accordingly,
the Court held that two cumulative conditions must be respected:

(a) the applicant must be subject to a high intensity of exposure to the
adverse effects of climate change, that is, the level and severity of (the
risk of) adverse consequences of governmental action or inaction affect-
ing the applicant must be significant; and

(b) there must be a pressing need to ensure the applicant’s individual
protection, owing to the absence or inadequacy of any reasonable meas-
ures to reduce harm.238

The Court further added that ‘the threshold for fulfilling these criteria is espe-
cially high’ and must be assessed taking, among others, several circumstances
into account.?3® The Court therefore introduced criteria which are exception-
ally strict, and which find no precedents in its case law, with the clear aim of
restricting the number of individuals entitled to lodge applications,2#® and
which are virtually impossible to meet. And indeed, in the specific circumstan-
ces of the case, although observing that ‘the applicants belong to a group which
is particularly susceptible to the effects of climate change’ (notably, they were a
group of elderly women), the Court concluded that none of the individual
applicants had met the threshold in order to be considered victims.24!

236  G. Letsas, ‘The European Court’s Legitimacy After KlimaSeniorinnen’ (2024) 5(4) Euro-
pean Convention on Human Rights Law Review, pp. 444—453, p. 449.

237 ECtHR, KlimaSeniorinnen, supra note 8, para. 486.

238 Ibid,, para. 487.

239 Ibid,, para. 488.

240 K. Dzehtsiarou, “KlimaSeniorinnen Revolution”: The New Approach to Standing’ (2024)
5(4) European Convention on Human Rights Law Review, pp. 423431, p. 424. Contra, see
J. Laffranque, ‘KlimaSeniorinnen — Climate Justice and Beyond’, supra note 160, p. 434:
‘With respect to the individual applicants ... the Court followed its traditional approach’.

241 ECtHR, KlimaSeniorinnen, supra note 8, para. 531.
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As regards the applicant association, the Court went in the opposite direc-
tion. On the basis of what has been defined as the ‘KlimaSeniorinnen revolu-
tion’,242 the Court decided to challenge its established approach pursuant to
which, except when they are acting as representatives of their members, legal
persons cannot complain of alleged breaches of human rights which ontologi-
cally pertain exclusively to individuals, such as the rights to life, liberty, physi-
cal and psychological integrity, and the quality of life. The Court considered
that a special approach was necessary in order to take into account the specif-
icities of climate change as ‘a global and complex phenomenon’.243 On the
basis of several elements, the Court considered that there was a European
and international consensus in favour of recognising standing to associations
in lodging actions ‘in the interests of the protection of the environment and/or
in the interests of private individuals who may be affected by specific environ-
mental hazards or industrial projects’, while the consensus specifically con-
cerning actions in the field of climate change appeared ‘still [to be] a develop-
ing issue’.24* Nonetheless, the Court considered that it was possible to infer
from the above that:

it would appear that in most member States there may at least be a
theoretical possibility for environmental associations to bring a climate-
change case, and in some States the criteria for such standing have
already been established either in domestic legislation or in the domes-
tic courts’ case law.245

Accordingly, the Court decided that it was necessary to establish a specific
test,246 and held as follows:

In order to be recognised as having locus standi to lodge an application
under Article 34 of the Convention on account of the alleged failure of a
Contracting State to take adequate measures to protect individuals
against the adverse effects of climate change on human lives and health,
the association in question must be: (a) lawfully established in the juris-
diction concerned or have standing to act there; (b) able to demonstrate
that it pursues a dedicated purpose in accordance with its statutory

242 K. Dzehtsiarou, “KlimaSeniorinnen Revolution”, supra note 240, p. 423.
243 ECtHR, KlimaSeniorinnen, supra note 8, para. 489.

244 Ibid., para. 494.

245 Ibid, para. 494.

246 Ibid., para. 498.
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objectives in the defence of the human rights of its members or other
affected individuals within the jurisdiction concerned, whether limited
to or including collective action for the protection of those rights against
the threats arising from climate change; and (c) able to demonstrate
that it can be regarded as genuinely qualified and representative to act
on behalf of members or other affected individuals within the jurisdic-
tion who are subject to specific threats or adverse effects of climate
change on their lives, health or well-being as protected under the Con-
vention.24”

While those criteria appear vague and capable of different interpretation,248
the main observation that must be made in respect of this innovative
approach?#? is that, once again, it seems to be based on a distorted notion of
the prohibition of actio popularis: in the absence of a victim (be it the individ-
ual members of the association, the association itself, or even future genera-
tions in general), the mere fact that the Court introduced criteria aimed at
assessing the ‘quality’ of the association and its ‘representativeness’ does not
change the fact that the association is acting in the general interest. Therefore,
Judge Eicke rightly observed that the majority ‘created exactly what the judg-
ment repeatedly assets it wishes to avoid, namely a basis for actio popularis’.25°
By separating the recognition of locus standi from the identification of a victim,
the Court admitted the possibility of lodging actions in the general interest.25!

In this respect, it must be noted that Letsas tried to identify a hidden logic in
the Court’s approach by arguing that it implicitly admitted that the association
was acting as a representative of future generations, which are clearly more
affected than others by the adverse effects of climate change and in respect of
which ‘collective action ... may be one of the only means through which the

247 Ibid,, para. 502.

248 K. Dzehtsiarou, “KlimaSeniorinnen Revolution”, supra note 240, p. 428.

249 ]. Laffranque, ‘KlimaSeniorinnen — Climate Justice and Beyond’, supra note 160, p. 435.
See also ]. Letwin, ‘KlimaSeniorinnen: The Innovative and the Orthodox’, Ejir Talk!,
17.04.2024, available at https://www.ejiltalk.org/klimaseniorinnen-the-innovative-and
-the-orthodox/, last accessed on 31.03.2025.

250 ECtHR, KlimaSeniorinnen, supra note 8, Partially concurring, partially dissenting, opin-
ion of Judge Eicke, para. 45. See also L. Sicilianos and M.L. Deftou, ‘Breaking New
Ground: Climate Change before the Strasbourg Court’, EjiL Talk”, 12.03.2024, available
at https://www.ejiltalk.org/breaking-new-ground-climate-change-before-the-strasbourg
-court/, last accessed on 31.03.3025.

251  G. Letsas, ‘The European Court’s Legitimacy After KlimaSeniorinnen’, supra note 236,
p- 448. See also V. Setkow-Werner, ‘Consistent Inconsistencies in the ECtHR’s Approach
to Victim Status and Locus Standt, supra note 235, p. 7.
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voice of those at distinct representational disadvantage can be heard’.252 How-
ever, this interpretation seems to have been excluded by the very same text of
the judgment,?53 in which the Court held that ‘the legal obligations arising for
States under the Convention extend to those individuals currently alive who, at
a given time, fall within the jurisdiction of a given Contracting Party’.254 It
therefore discounted that future generations might be considered as rights-
holders under the Convention. If they do not hold rights, they are not entitled,
even through representatives, to lodge applications with the Court.

In conclusion, it appears that it cannot be questioned that the Court
decided the issue of victim status in climate change cases not on the basis
of the principles governing this issue, but rather on the basis of a ‘utilitarian
concern with floodgates and a worry about an indefinite number of vic-
tims’.255 As has been observed, the Court somehow ‘contracted out the fil-
tering of some applications to these specialised NGO s’ with the aim of ‘dis-
courag[ing] individual applications and agree[ing] only to deal with highly
sophisticated professionally drafted applications from relevant associa-
tions’.2%6 In this way, the Court contained the number of applications, but
at the same time allowed itself to deal with one of the most pressing issues
of our times.257

The Court’s concern, while understandable, should not have been pursued
at the expense of the coherence of its case law.258 Moreover, it could have

252  G. Letsas, ‘The European Court’s Legitimacy After KlimaSeniorinner’, supra note 236,
p- 451

253 See, for the same observation, C. Heri, ‘KlimaSeniorinnen, the Prohibition of Actio Popularis
Cases, and Future Generations — A False Dilemma?, gj1L Talk!, 19.12.2024, available at
https://[www.ejiltalk.org/klimaseniorinnen-the-prohibition-of-actio-popularis-cases-and
-future-generations-a-false-dilemma/, last accessed on 31.03.2025; L. Netto, ‘Resisting the
Allure of Future Generations’ Rights. The ECtHR’s Approach to Climate Action in Klima-
Seniorinner’, Volkerrechtsblog, 19.04,2024, available at https://voelkerrechtsblog.org/resist
ing-the-allure-of-future-generations-rights/, last accessed on 31.03.2025.

254 ECtHR, KlimaSeniorinnen, supra note 8, para. 420.

255 G. Letsas, ‘The European Court’s Legitimacy After KlimaSeniorinner’, supra note 236,
p- 450. See also K. Dzehtsiarou, “KlimaSeniorinnen Revolution”, supra note 240, p. 424.

256 K. Dzehtsiarou, “KlimaSeniorinnen Revolution”, supra note 240, p. 427. See also
J. Laffranque, ‘KlimaSeniorinnen — Climate Justice and Beyond’, supra note 140, p. 435:
‘By turning down the individual applicants, the ECtHR thereby protected itself from an
overwhelming case load as a result of applications from “lone actors” (and by “every-
body” as such), whilst at the same time welcoming the standing of an association’.

257 K. Dzehtsiarou, “KlimaSeniorinnen Revolution”, supra note 240, p. 426.

258 In this regard, it should be recalled that ‘it is in the interest of legal certainty, foresee-
ability and equality before the law that it should not depart, without good reason, from
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been, and would in any case have been, achieved through other means. If one
considers the principles established in Duarte Agostinho with regard to the
limits of states’ jurisdiction,?> and those in the same KlimaSeniorinnen judg-
ment concerning the need in any case to exhaust the available domestic rem-
edies,?69 it is quite unlikely that the Court would have been flooded with cli-
mate change applications. Those findings oblige individuals and associations
aiming to lodge climate change applications with the Court to exhaust long,
complex and (above all) expensive domestic proceedings, in which experts
have to be appointed and in which the legal fees in the event of unsuccessful
litigation might be enormous. Not many individuals will have the time and
resources to do that.

Moreover, by allowing exceptions to the principles governing the function-
ing of the individual applications system, the Court seems to convey the idea
that a situation of crisis or emergency might be invoked as a ‘ready-made
excuse for drastic action’, even derogating from existing rules.?6! The Court
has strongly opposed those arguments when they are invoked by states to
justify human rights violations in emergency and crisis situations.262 It should
therefore not use the same arguments, even when motivated by the best
intentions.

n Article 35: Exhaustion of Domestic Remedies in Climate Change
Cases

In Duarte Agostinho and Others v Portugal the Court also dealt with the ques-
tion whether applicants complaining of the failure on the part of several mem-
ber states to adopt appropriate climate change mitigation measures might be

precedents laid down in previous cases’ (ECtHR, Magyar Helsinki Bizottsdg v Hungary,
no. 18030/11 [GC] 08.11.2016, para. 150).

259 ECtHR, Duarte Agostinho, supra note 10, para. 213.

260 See infra, section 11.

261 J. Klabbers, The Love of Crisis, in M.M. Mbengue and J. D’Aspremont (eds.), Crisis Narra-
tives in International Law, Brill: Leiden, 2021, pp. 8-20, p. 15.

262 E.g, the Court strongly held that ‘even in the most difficult circumstances, such as the
fight against terrorism and organised crime, the Convention prohibits in absolute terms
torture and inhuman and degrading treatment or punishment’ (ECtHR, Gafgen v Ger-
many, no. 22978/05 [GC] 01.06.2010, para. 87), and that ‘States which form the external
borders of the European Union are currently experiencing considerable difficulties in
coping with the increasing influx of migrants and asylum-seekers ... cannot absolve a
State of its obligations’ (ECtHR, Hirsi Jaama, supra note 65, para. 122).
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exempted from pursuing the domestic remedies in each of the respondent
states.263

Since the Court declared inadmissible the applications lodged against all
the respondent states except Portugal, it is with regard to the latter that it
examined the non-exhaustion objection.?6* In this respect, it noted that the
Portuguese Constitution included a directly applicable and enforceable provi-
sion recognising the right to a healthy and ecologically balanced environ-
ment,26% and the legal system provided for the possibility of instituting actio
popularis actions requesting public authorities to act to protect the environ-
ment and the quality of life, including in the field of climate change.266 More-
over, similar complaints could be lodged through civil actions aimed at pro-
tecting the right of personality:267 civil liability actions against the state in
order to obtain compensation for harm or damage caused by action or inac-
tion by the state,268 and administrative actions aimed at compelling the state
administration to adopt measures regarding the environment and the quality
of life.269 Being satisfied that there was a ‘comprehensive system of remedies
in the national legal order’, the Court considered that the absence of specific
case law concerning climate change was not decisive, since there was exten-
sive case law concerning environmental litigation.2’0 As regards the appli-
cants’ argument concerning unreasonable burdens in the exhaustion of
those remedies, the Court was satisfied that the domestic provisions concern-
ing mechanisms to overcome the parties’ lack of means for legal representa-
tion and effective remedies for the excessive length of proceedings were suffi-
cient to dispel any doubts regarding the practical effectiveness of those
remedies.?”! In this context, the Court considered that there were no special
reasons for exempting the applicants from the requirement to exhaust the
domestic remedies.?"

Finally, the Court dismissed the applicants’ argument according to which
climate change was ‘a novel and supranational issue’, the Court’s subsidiary
nature would have required it to give instructions in advance to the domestic

263 ECtHR, Duarte Agostinho, supra note 10, para. 132.
264 Ibid., para. 216.

265 Ibid., para. 219.

266 Ibid., para. 220.

267 Ibid, para. 221.

268 Ibid., para. 22.

269 Ibid,, para. 223.

270 Ibid,, para. 224.

271 Ibid, para. 225.

272 Ibid,, para. 226.



THE CASE LAW OF THE ECTHR IN 2024 591

authorities.?”® According to the Court, ‘this stands in sharp contrast to the
principle of subsidiarity’, which prevents the Court from acting as a first-
instance court, ruling on cases which require the finding of basic facts, this
issue being within the domain of domestic jurisdictions.27#

Therefore, the Court considered that even the most serious situations do
not justify an exception to the non-exhaustion rule, and that applicants
intending to bring climate change cases to the Court must first submit their
complaints to the domestic authorities.2”

12 Article 1 of Protocol No. 1: Upholding the International Interest in
the Return of Unlawfully Exported Cultural Heritage

In The J. Paul Getty Trust and Others v Italy the Court assessed under Article 1
of Protocol No. 1 a confiscation order issued by the Italian authorities aimed at
recovering a bronze statue from the classical Greek period, the Victorious
Youth'. The domestic authorities had found that the statue had been unlaw-
fully exported from Italy and then negligently purchased by the Trust despite
the absence of an export licence and repeated attempts by the Italian authori-
ties to recover it as part of Italy’s cultural heritage and on account of the non-
payment of customs export duties. The case therefore concerned the return of
unlawfully exported cultural items to their country of origin, an issue which
has attracted the heightened attention of the international community in
recent years.276

The Trust and the members of its board of trustees alleged that the adop-
tion of the confiscation order constituted a violation of their right to the
peaceful enjoyment of their possessions. They further complained of the risk
of being deprived of that right if the Italian authorities succeeded in obtaining
recognition and enforcement of the confiscation in the USA, where the statue

273 Ibid, para. 133.

274 Ibid,, para. 228.

275 For the same approach, see UN Committee on the Rights of the Child, Sacchi and Others,
supra note 27.

276  See, among many others, General Assembly of the United Nations, Return or Restitution
of Cultural Property to the Countries of Origin, UN Doc. A[79/L.16, 19.11.2024, which cited
all the relevant international binding and non-binding instruments, and which stipu-
lates that ‘the issue of return and restitution of cultural property to the countries of
origin is gaining growing visibility’ and recognises ‘the moral imperative to take all
measures in this respect, to ensure the full enjoyment of everyone’s right to take part
in cultural life’.
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was still being kept and exhibited at the Getty Villa in Malibu, California, one
of two campuses of the Getty Museum.

Having dismissed the preliminary objections raised by the Government,27”
the Court clarified the general approach to be adopted in the assessment of
the merits of the applicant Trust’s complaints. In this regard, it held that ‘the
present case concerns a very particular issue, namely the protection of cul-
tural heritage and the recovery of an unlawfully exported cultural object’.278
The Court cited several international instruments??® which led it to consider
that ‘the specificity of the subject matter ... is further demonstrated by the fact
that similar measures ... have been progressively regulated under interna-
tional law’,280 and, accordingly, to conclude that ‘irrespective of the applicable
rule under Article 1 of Protocol No. 1, the justification for the interference at
issue in the present case must be assessed by taking into account that, due to
the unique and irreplaceable nature of cultural objects, States enjoy a wide
margin of appreciation where cultural heritage issues are concerned’.28! On
the basis of this finding, the Court assessed the applicant Trust’s complaints.

As regards the complaint concerning the legal basis, the Court noted that
the domestic case law had progressively clarified the standard of diligence
required of a purchaser of cultural objects,?82 as well as the possibility of
imposing the measure even when the criminal offence of unlawful exporta-
tion had become statute-barred, due to the non-punitive nature of the mea-
sure, which is aimed rather at recovering specific objects.?83 As regards the
applicant Trust’s complaint concerning the absence of a time-limit for impos-
ing the measure, the Court admitted that under its case law a domestic statute
may lack foreseeability when it leaves open the time-limit for the exercise of
certain powers.?84 However, it considered that the issue had to be examined in

277 Except for the one concerning the lack of victim status of the members of the board of
trustees of the applicant Trust. However, the Government’s objections and the reasons
given by the Court for dismissing them will not be examined here.

278 ECtHR, The J. Paul Getty Trust and Others v Italy, no. 35271/19, 02.05.2024, para. 278.

279 Notably, the 1970 UNEsco Convention on the Means of Prohibiting and Preventing the
Mlicit Import, Export and Transfer of Ownership of Cultural Property, the 1995 UNIDROIT
Convention on Stolen or Illegally Exported Cultural Objects, the 2001 UNEsco Conven-
tion on Underwater Cultural Heritage, and Directive 2014/60/EU on the Return of Cul-
tural Objects Unlawfully Removed from the Territory of a Member State.

280 ECtHR, The J. Paul Getty Trust, supra note 278, para. 279.

281 Ibid,, para. 280.

282 Ibid., paras. 301-306.

283 Ibid,, paras. 308-317.

284 Ibid,, para. 321.
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the light of the specific nature of the interference in question, and ‘the fact
that in the field of cultural heritage, States enjoy a wide margin of apprecia-
tion, not least because the measure at issue pursues the aim of recovering a
unique and irreplaceable object’.285 In this respect, it noted that the absence
of a statute of limitation or a time-limit for actions aimed at recovering stolen
or unlawfully exported cultural objects appeared to be a distinctive feature of
several countries, including within the Council of Europe,?8¢ and concluded
accordingly that this factor could not lead to the conclusion that the legal
basis lacked foreseeability.287 The Court therefore held that the legal basis
for the contested measure was sufficiently clear, foreseeable and compatible
with the rule of law.

When dealing with the applicant Trust’'s argument that the measure had
not pursued any legitimate general interest, the Court recalled that ‘the Con-
vention cannot be interpreted in a vacuum but instead in harmony with the
general principles of international law’ and that, in the light of its living’
nature, the Court must take into account ‘evolving norms of national and
international law’.288 As regards the question whether the protection of cul-
tural heritage could be considered a ‘legitimate general interest’, the Court
considered its previous case law?8? and the international instruments specifi-
cally dealing with the matter?°® and concluded that:

the legitimacy under the Convention of State measures aimed at pro-
tecting cultural heritage against unlawful exportation from the country
of origin, or at ensuring its recovery and return therein in case that the
unlawful act has nonetheless taken place, in both cases with a view to
facilitate in the most effective way wide public access to works of art,
cannot be called into question.2%!

The applicant Trust, however, had argued that the contested measure had not
pursued that aim in the specific circumstances of the case: it argued that the
statue had been discovered by some fishermen in the 1960s outside Italy’s
territorial waters and, accordingly, had never become part of Italy’s cultural

285 Ibid,, para. 322.
286 Ibid., para. 323.
287 Ibid,, para. 324.
288 Ibid,, para. 338.
289 Ibid,, para. 340.
290 Ibid,, para. 341
291 Ibid, para. 342.
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heritage. However, the Court considered that ‘the domestic authorities ful-
filled their duty to reasonably demonstrate that the contested measure pur-
sued the aim of protecting cultural heritage’.292 In particular, they had consid-
ered that, even assuming that the statue had been discovered on the high seas,
it had been discovered by an Italian-flagged vessel and then brought to Italian
territory and, accordingly, had become part of Italy’s cultural heritage. Relying
on the relevant instruments concerning the international law of the sea and
international cultural heritage law, the Court considered that this finding
could not be considered arbitrary or manifestly unreasonable,?%3 and found
that the measure had been adopted ‘in the public or general interest’ of pro-
tecting Italy’s cultural heritage.

Lastly, the Court dealt with the applicant Trust’s argument that the mea-
sure had been disproportionate. In this regard, the Court stressed the follow-
ing circumstances: when purchasing the statue in the 1970s, the applicant
Trust’s representatives had been ‘at the very least, negligent, if not in bad
faith’, since they had ignored several indices showing that it had been unlaw-
fully exported from Italy;2%4 for their part, the domestic authorities had mostly
acted ‘in good time, and in an appropriate and consistent way’, since they had
done everything they could to try to recover the statue and, although some-
times they had not diligently followed the procedure, the Court took into
account the difficulties they had faced since ‘they operated in a legal vacuum,
as there were no binding international legal instruments in force at the time in
which the Statue was exported and purchased by the applicant which would
have allowed it to recover it or, at the very least, to obtain the full cooperation
of the foreign domestic authorities’;?%° lastly, the Court considered that, by
acting negligently and in breach of the relevant legal requirements and with
full knowledge of the possible legal consequences, the applicant Trust had
‘accepted, at least implicitly, the risk that the Statue might be confiscated in
the absence of any compensation’.2%6 In the light of the above, the Court held
that there had been no breach of Article 1 of Protocol No. 1.297

The judgment is a significant contribution to the doctrine of the living
instrument.2%8 In this regard, we do not share the view that this approach

292 Ibid,, para. 348.

293 Ibid., paras. 350-356.

294 Ibid., paras. 380-390.

295 Ibid., paras. 391-400.

296 Ibid., paras. 401-404.

297 Ibid., para. 408.

298 See also ECtHR, Executief van de moslims van Belgié and Others v Belgium, nos. 16760/22
and others, 13.02.2024, paras. 9o-102. See, on this issue, E. Verniers, ‘Executief van de
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would be incompatible with the doctrine of inter-temporal law, as enshrined
in international law, since ‘inter-temporality would mean that the Trust could
not be reproached for its lack of diligence and refusal of restitution given that
no international instrument required the Trust to do so at the time of acquisi-
tion’.29% The Court’s lawfulness assessment shows that the standard in ques-
tion already existed, under Italian law, when the Trust purchased the
statue,390 while the fact that the same standard was subsequently endorsed
in several international instruments was merely used as a circumstance dem-
onstrating that it was a reasonable standard that could also be taken into
account for the purpose of applying the ECHR.3%! The mere fact that the
Court resorted to subsequent international instruments to interpret the Con-
vention does not infringe the principle of inter-temporality, which merely
requires that a state act must be assessed in the light of the rules of law that
are contemporaneous with it:302 the object of the case before the Court was
the confiscation order adopted by the Italian authorities with a final domestic
decision of 2019; therefore, it was more than legitimate for the Court to take
into account the current state of international law.

13 Conclusions: A Truly ‘Living Instrument’

The above analysis cannot but confirm what the Court already stated in 1978,
namely that the ECHR is truly ‘a living instrument which ... must be inter-
preted in the light of present-day conditions’.3%3 This doctrine has enabled

moslims van Belgi¢ and Others v Belgium: The ECtHR’s Perspective on Balancing Animal
Welfare with Religious Freedom’, Strasbourg Observers, 08.05.2024, available at https://
strasbourgobservers.com/2024/05/08/executief-van-de-moslims-van-belgie-and-others-v
-belgium-the-ecthrs-perspective-on-balancing-animal-welfare-with-religious-freedom/,
last accessed on 31.03.2025.

299 M.S. de Clippele, ‘Who Owns Art Over Time? The Judicial Saga of the Statue of Victorious
Youth in Getty Trust v Italy’, Strasbourg Observers, 16.08.2024, available at https://strasbour
gobservers.com/2024/08/16/who-owns-art-over-time-the-judicial-saga-of-the-statue-of-vic
torious-youth-in-getty-trust-v-italy/, last accessed on 31.03.2025.

300 ECtHR, The J. Paul Getty Trust, supra note 278, paras. 302-303 and 380.

301 Ibid., paras. 381-383.

302 International Law Institute, The Intertemporal Problem in Public International Law, ses-
sion of Wiesbaden, 11.08.1975, available at https://www.idi-iil.org/app/uploads/2017/06/
1975_wies_o1_en.pdf, last accessed on 31.03.2025.

303 ECtHR, Tyrer v the United Kingdom, no. 5856/72, 25.04.1978, para. 31.
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the Court, over time, to adapt the Convention to legal, social, ethical and sci-
entific developments.304

The same holds true as regards the possibility of adapting the interpretation
and application of the ECHR to the new challenges faced by the international
community of states. The case law examined above suggests several observa-
tions in this respect. First, it confirms that the Convention can be interpreted
in an evolutive way in order to impose obligations concerning the interna-
tional management of global challenges. The most notable example is the
identification of positive obligations concerning how states are expected to
address the adverse effects of climate change on human rights (Verein Klima-
Seniorinnen Schweiz and Others v Switzerland).2%> However, the case law
shows that other global challenges can also be addressed by imposing on
states human rights obligations, such as, for example, international human
trafficking (F.Mm. and Others v Russia), and attacks against judicial indepen-
dence and the rule of law, both nationally and internationally (Aydin Sefa
Akay v Tiirkiye). It can also contribute to the enforcement of other regimes
of international law, for example by refusing to recognise the lawfulness of
situations created on the basis of serious breaches of peremptory rules
(Ukraine v Russia (re Crimea)). Secondly, the case law examined above
shows that the living and contextual nature of the ECHR can also be used to
adapt the Convention standards to the challenges faced by states and to the
difficulties they might encounter while doing so. For example, the Court has
been prepared to accept that a wider margin of appreciation can be recog-
nised to the domestic authorities when they face serious challenges, such as
a world pandemic (Pasquinelli and Others v San Marino) or the need to recover
unlawfully exported cultural items (The J. Paul Getty Trust and Others v Italy).

However, and at the same time, the case law reminds states that this con-
textual and flexible nature is not without its limits and that, even when facing
serious challenges, states must remain within the boundaries of the Conven-
tion. Accordingly, difficulties encountered in facing serious challenges should
not be invoked in order to lower down standards of protection imposed in
respect of absolute rights (M.A. and z.R. v Cyprus). Moreover, even measures

304 L.A. Sicilianos, ‘Adapting International Instruments over Time: Remarks on the Evolu-
tive Interpretation of the European Convention on Human Rights’, in A. Gattini and
M. Dimetto (eds.), Time and International Adjudication. The Temporal Factor in Proceed-
ings before International Courts and Tribunals, Brill: Leiden, 2025, pp. 473-506, p. 473.

305 I Jeli¢ and E. Fritz, ‘The “Living Instrument” at the Service of Climate Action: The ECtHR
Long-Standing Doctrine Confronted to the Climate Emergency’ (2024) 36(2) Journal of
Environmental Law, pp. 141-158.
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aimed at facing the most serious threats, such as terrorism, must be in compli-
ance with the relevant principles and rules of international law (Aydin Sefa
Akay v Tiirkiye) and cannot go beyond what is strictly required by the exigen-
cies of the situation (Domenjoud v France).

All of the above shows that the ECHR, which this year is celebrating its 75th
anniversary, is as alive now as it was at the moment of its adoption. It is capa-
ble of adapting to changing circumstances, as well as to emergencies, crises
and challenges. The ECHR has contributed and still contributes to the inter-
national management of those challenges, while at the same time reminding
states that even the most serious and difficult situations must be addressed in
compliance with human rights obligations. In this sense, the Convention still
remains today a truly living instrument at the service of European states and,
more generally, of the international community as a whole.





