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1 Indvadnction

Repair is a long-standing conservatuve pracuce, developed as a practcal necessity
since the earliest rechnological societies, with significant economic, environmenrtal, and
social benefits'. Product maintenance activities return a defective product to a
condition that fulfils its intended purpose. This reduces consumers’ spending on new,
unnecessary substitute goods and provides savings for investments, also sustaining
seconcary markets, which is generally positive, especially for marginalised and low-
income eommunities relving on second-hand goods, Aparr from the economic
advantages, repair also contributes to decreasing waste and consumption of natural
resources, extending the product lifespan and fostering reuse withour fuelling new
production. Furthermore, engaging in self-repair empowers people, reinforcing self-
reliance, developing knowledge and skills shareable with the community”, and even
promoting technological innovation, which, contrary to *the dominant productivist
imaginings™', may flow from device failure, as a highly creative vccasion,
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Despite such relevant advanrages, however, surveys show that consumers rend
not to repair defective goods, opting to dispose of and replace them with new ones’.
This outcome stems from several facrors affecting customers’ decision-making
process. Such variables are partly related o subjective preferences, depending on one’s
internal discount rate, wage, time constraints and tendency to conspicuous
consumption’, and partly to objective elements. Indeed, some external drivers —
technical, economic and legal — consciously leveraged by manufacturers discourage
people from repairing their goods®. Producers can limit consumers’ options by
adopting a panoply of strategies. They can design non-disassemblable products, raise
SETVICE COSLS, festrict access to spare parts, tools and informartion necessary to diagnose
and remedy a defect, and even rely on legal instruments, such as warrantes or
ititellectual property rights, to thwart any consumer repair attempt. These strategies are
partcularly effective for digital devices whose functioning depends on embedded or
attached sofrware, which allows manufacturers to remotely control them and any
diagnostic, maintenance or repair activity.

In response to such restrictions, a global rght-to-repair movement has emetgped,
gathering diverse  supporters, including consumers, ecnvironmental —activists,
technological enthusiasts and professionals, like independent repair providers,
farmers’, healthcare® and military personnel’, who have been prevented from
autonomously servicing their equipment. They all reclaim the right to restore the
functionality of their goods without being restrained by manufacturers™, Building on
the successful campaign previously led in the automohile sector on both sides of the
Atlantic', repair advoeates call for legislative intervention ensuring greater access to

1 Cir. Directorate-General r-ﬂf_!ustitn_' and Consumers (DG ] LIS, ,'i.',r,.-,-.:_ﬁ. it snihord e Comearistine's
Jdicy devedagrens o prosating rofair of coasanser ghaods wird eontracts fe e dits econamry — Pare A, 2023, p, 97,
available &t o rmion.

3 1. MeCollough, Censamer Discosn Fave and the Decision o Repwer or Replace @ Darabde Produce: -1
Noriatalie Conrampizan Loswe, H01) Tosrnad! aff Eeowanese Lovoe VR2 (20000; L, The Dgpoaet of Consmanves” Tene
Conitruind and Canproaas Capsangtion Bedwpianran dhe Theomaney Society, 44 Dnf | Consvone Yol 35 120240,

" A, Persanowshd, Cowsmner Peroepiinns of the Fiahi fo Beparr, Y0 fud, L [ 301 (2021), p. 365 — 375,

T b C¥Reilly, Wy Farsrers Neod Righe fo Repadr (LS PIRG Eduearion Fund, 2022, available at
A

# L Proctor, Ko O'Raedlly, Hugaie! Repair Bastrictioes (US PIRG Educaton Fund, 2020, svailable
at buebdsilerestnid, oty

" . Dayen, [Flen Bép Butfiess Won't Let the Traaps Repoir Their Eguipavent, Tie A Proghedt
[(September 19, 20049, avatlahle online at pragegan,

WO the hererogencous notere of such 8 movement promaoting the vight 1o tepair, seen gz an
“empry sigmfier” able to cluster disparmoe demands and valoes, see |0 Lloveras, M. Pansera, A Smith,
wit,, o 354 s,

Wl the carly 21st century, car independent repairers and end vsers advocared For accessing the
same spare parts, informanon, diagnosoe and repar tools made wvailable to dealers, In 2012,
Massachusetts '.'r:l.l'-!i-El.‘I. ALRCHTIOHYE ]'i.gl.‘.l r—n:-rn:'pu.ir lepiglaton, and, m 2004, aotomakers and repair
provider associations entered neo a2 natomd Memonindum of Underseandmg, In the EU, soibar
sectoml provisions were introduced with Commassion Regulaaons 715370 2007/ B4 for lighe-duory velaeles
and 393, 2000 EL for hesvrv-dury vehaeles, subsequently amended by Regulanon 20087858, EU of the
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information, spare parts and tools, as well as sofrware updates and reser codes needed
to cure mass-produced goods defects.

Lawmakers have not ignored this demand, all centred on introducing new
abligations for manufacturers to facilitate repair. In June 2024, with Directive
2024/1799%, the Furopean Union adopted uniform rules promoting repair in all
Member States, which are expected to implement them by July 2026. lt complements
other regulatory initiatives aimed at fostering the production of long-lasting products’”
and informing consumers about the durability and repairability of goods™. Similatly,
dozens of right-to-repair bills have been brought before the US Congress" and state
legislatures', and, from March 2023 to May 2024, five states, namely New York',
Minnesota'™, California’”, Oregon™ and Colorado®', have siened them into law.

Despite this convergence, the EU and US regulatory approaches appear to
diverge in policy goals, Buropean legislanve initiatives have been presented as an
integral part of the Green Deal™ and the New Circular Economy Action Plan™ to
ensure sustainable consumption patterns and foster the market green transition™.
Conversely, in the US, the right to repair has been promoted primarily as a powerful

European Padiment and the Counel, and with the Mowse Vehicle Block Excmprion Commission
Regulatien 4612010/ EU, recently prolonged uneil May 20028,

1 Directive (ELT} 2024179 of the Buropean Parlisment and of the Council of 13 June 2024
on common rules promaoting the repair of woods and amending Regulaton (BL) 2017 /2394 and
Directives (EL) 2019/771 and (ELT) 2020/ 1824,

I Repuladon (HUy 202471781 establishing a framework for the setting of ecodesipn
teguitements for sustinable products.

W Directive (EL) 20247825 conpowerng eonsumers For the green transiton through beerer
protection apainst unfair pracuces and through better informarion.

15 By, The Forr Roparir Aer, HR, B544, 504422 11D Coaryr (2024 e gods, The Nativeed Difonse
Awtborizaiion g INDAN), H.R BOT0, 5. 4638, 118%F Cong (2024) pogpprigers The - larfoniural i io
R e, HR, 5604, 1185 Cong, (2023 orgrecepop,

L PROCTOR, AWy, 20 states bave active Right do Repare bggrladion i 2025 (US PIRG Edueadon
Fune, 2025}, avallable ar pipeg,

U Digial Fair Repair Act (Repaie Act), NY Gen, Bus. La §399-NN (2023) Gietlaor Adopted
on Mareh 3, 2023, it entered mto foree on December 24, 20123,

16 Dhipital Pair Repair Ace, Minn, Stat. § 325072 (2004 revdeor e e .'!uirrrln:rj o May 24 20023,
it entered into force on | Lﬂ]. 1, 2024,

1" Right to Repair Act, CA Puby Res Code 542488 — 42dHE3(2024)  fepino daindatre.cpor.
Adupred on Cletober 10, 2023, it entered mto force on July 1, 2024

# Righe o Repair Acr, 5.8 1596, B2nd Legs Assemb:, 2024 Reg Sesso (Or 2024) dedooas oo,
Adepred on March 28, 2024, 1wk effect on January 1, 2025,

<L Consumer Repair Bill of Rights Act, Colo, Rev, Stie Ann §86-1-1501 — 6-1-1505 {2024;
de el ey, .-"Lﬂuptr.'d o My 28, 2024, it will eake effect on _|nr1uaq‘ 1, 2026,

REC, The .f':'.wr-:a'.'rm.' Corveny Dead (Brussels, | L12.2019), COM (2019 6460 fmal, 8,

BEC, A new Chridar Fvononry Action Play (Brogsels, 11320000, COM202(0 98 final, 5; 1d., New
Comsrimer Aponda, Nivsmptleniny conseener résifience for sivfainable reodery (Brossels, 131120200, CONM{20240y
A6 tinal, 7.

2 D 20241799 B, Recieal 5,
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instrument for breaking the original equipment manufacrurers’ monopoly and
establishing a fair and competitive aftermarker™,

The essay examines the regulation of the right to repair in the context of the
Huropean Union and the United States 1o verify whether and to what extent the rules
enacted to promote products’ repairability and reinforce consumers’ rights mirror the
ultimately different objectives, respectively, pursued in each legal svstem on a
declamatory level®. The legal comparative study will investgate the consistency
between rules governing repair and the related legislative explanations, providing
additional wols of inquiry o assess the effectveness of the EU and US laws in
addressing repair barriers.

The paper unfolds as follows. The second section will analyse the main
restrictions adopted by manufacturers to hinder repair, distinguishing between
strategies aimed at causing product premature ohsolescence and encouraging goods
replacement and strategies adopted w control the aftermarker and avoid consumers
seeking third-party services or relying on self-repair. The third and fourth sections will
dive into the EU and the US right-to-repair laws, exploring their impacts on the
economy, consumets and the environment. In the final secuon, bath legal systems will
be compared, arguing that the EU law, contrary to the US, is still far from effectively
removing bartiers to repair, promeoting competition and broadening consumers’
choice. In obliging some producers to service defective poods, the new Directive may
reinforce manufacturers’ power instead, confirming Europe 10 remain an essenually
“producerist” legal order”. This result consistently aligns with the core of the
continental political frame on the right to repair, ultimately regarded not as leverage
tor the liberalisation of the aftermarket but for the green transition, even at the expense
of consumers.

= Fog, Righe to Repair Act, CA Pub Res Code §42488.1 (2024) ("I 1s the inrent of the | egslnare
o provide a fair markerplace for the repar of electrome and appliance products and o prohibic
mtentional barriers and imitsons to thicd-party repair'”), See also White Houase, ooy Cnder on
Prumvating Competetion b the American Enosry, Exee. Ovder Noo 14036, 86 Fed. Rep, 36987 (July 9, 2021)
[enenuragdng the FTO to address restrictdons on thied-party repaic or self-repaic of leems imposed by
puwr.-rﬁ.l] manubactirers a4 " persistent and recurrent pm:n'{_'rs thar inhibit cnmpuuunnn:lj. FTC, Pufiy
Neabement of the Vedieal Urade Conetesion an Repair Revivictions Jrf.rpu.rz'ﬁ" by Mansfacturers and Sellers -!_| uly 21,
2121 (feommitting the Commission o “closely eoordinare with stare law enforcement and policymakers
ter ensure complines and o update exisnng law and regulation wo advance the goal of open repaic
markets™).

“ As Rodolfo Saceo observed, “deciamarory seaternents often make explicit an deology, be i
the ideclogy thar actually dnspired the system in question or the one that a gven authority believes
have le“uFiil‘i.‘l.l it oar the one this Hurhnrirg.' wishes J’JI’.‘I}[:IJL' oy think |I|.:-.[:|iL'L'd it |R Saccr, Lg:g::.l" Formstisr A
Ehysgameie Appmal fo Compraratioy Law (Tnsfallwent § of 1), 39 Am S Compe Lo 1 {1991, p. 31).

0 the distinetion between producerist and consumerist law, depending on whether it i5 maore
otiented toward the demand or supply side of the marker and a5 @ meanngful dasstficatony scheme for
compraring legal sysrems and onderstanding persiseent differences berween Barope and the US, of. |20
Whitman, Comsmersi | Progueedsme: A Yoy in Congparative Law, 117 YALE L] 340 2007).
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2. Manufactirers” restrictions en repair within and beyond the products early ohiolescence

Manufacturers have implemented manmy strategies to prevent consumers from
repairing their defective goods™, experimenting with heterogeneous and ever-changing
forms that can be grouped into two macro-sets™. Some barriers to repair aim to reduce
product lifespan and encourage early replacement. Others intend to discourage
product maintenance activities, not per se, but only if performed by independent
service  providers or consumers, preserving manufacturers’ control over the
aftermarket.

The repair barriers of the first category, i.e., for inducing consumers to replace
still viable ubjects, stem from the need of firms to increase revenues and avoid market
saturation in an industrialised economy by rendering products prematurely obsolete™,
Early obsolescence indicates, in fact, a general loss of utility of the good before it has
reached its life expectancy. This is due, on the one hand, to discretionary evaluations
of the users, who, shortly after purchase, wish to buy a brand-new object
(psychological obsolescence) and, on the other hand, alternatvely or conjuncuvely, 1o
clear production choices objectively making products useless™. The entry of new and
more advanced technology in the market (technological obsolescence), as well as the
use of poorer components {functional obsolescence), or deliberately setring the date
of a product breakdown (planned obsolescence), are all examples of decisions firms
can take to reduce product lifespan. Firms can easily realise all these forms of early
absolescence by leveraging marketing, economic, design, and technological tools.
Manufacturers, for instance, can instil in individuals the desire for a new product
through advertisements that make the older one appear unfashionable or through
incentives like discounts or overpricing for repair services™. Costs are “clearly a game-
changer in the consumers’ decision to tepair™, and the lesser the difference between
repair and replacement prices, the more likely consumers will prefer buving a new
gt.‘-ud'-"l.

Bevond these marketing and economic tools, original equipment manufacturers
(OEMs) can also use design to trigger early obsoleseence. They can glue or solder
components, making apening the produet for repair impossible or too ecomplex, or
discontinue the production of parts needed o address even simple defects.

S0 CE A, Perzanowski, Cosssmer Posapdivis of fhe Rapht fo Bapair aat; po 5365-375.

UL Llerveras, ML Panseen, A Smich, cir, po331-333,

MG Slade, Mady to Mrvak, Tecdoendagy ame Hasafermenes in Ameerea, Cambridge, 20006, p. 30-36.

00 the difference between pyychologmenl obsolescence and the ather forms oF premure
ubsolescence, regarded oy non-diseretonary and ohjective, see 5, L Becher, A-L. Sibony, Cafranting
Prsedusct Owadercenice, 27 O, [, B L 97 (2021), P 10104,

A Persaniowal, op. ult. e, - 36H,

BN Rosskludka, A Jaegler, G. Misapliort, Frome Uepdt fo repade” foo “witligmecs fo i’ Bl
consiner's ersheciiog do preduct Wecpele pciensing, 432 (139703) Lo of C e Productioe 1 {2023}, p. 6.

M1 MeCaollough, A, Chin, Resing sepuaie soste ang gl sy society, 41 emc Ao 284 (20215,
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Digiralisarion has also enabled a new ser of sophisticated restraines, allowing
manufacrurers to centrol products’ embedded software after sale and condinon their
functionality and performance. Even if the hardware is repairable and the sensors can
be replaced, the product may no longer have any utility because of the device makers.
They may shut down their remote server connected to the product™, release updates
deliberately degrading the sofrware or refrain from providing updates needed to
correct errors and maintain or improve the device’s security and funcoonality ik

In addition to these barriers, manufacturers may adopt other repair restrictions
falling into the second category, Le., measures intended nort to make products obsolere
but to bind consumers to the OEM’s authorised repair network, limiting their ability
to service their goods by themselves or independent providers. This happens when
companies  deliberately  adopt  nonstandard  hardware  components  requiring
extraordinary tools and skills to be removed and installed”, as well as software
impeding unauthorised repairs”. For example, telematics allows firms 1o exclusively
retain data collected by software-embedded products, whose retrieval is crincal for
dizgnosing, maintaining, and repairing mechanical and technological issues. Moreover,
manufacturers can adopt technological protection measures (1PMs) controlling access
to software code, including encryption and authentication means, sometimes called
“digital locks”, to hinder independent repair or limit product functionality when it
occurs. The software instructs the product to stop working or slow down after
detecting the presence of some non-OEM replacement parts, like a smartphone’s
connector”. Even servicing goods with identical, authentic or genuine components
can be prevented using senialised parts, having a unique code paired o an individual
unit of a specific device. The agriculture sector offers an emblematic example in this
regard. Indeed, the John Deere company has increasingly equipped its large tractors

B In 2019, the clectronic retailer company Best Buy shut down the servers [or smurt refrigerarors,
muking many of their digatal funenons inoperable (Al Perzanowsk, Tév Ripld &0 Regar, vic, po 930

Ui Seprember 25, 2008, the lulian Competoon Aurthority fined Apple and Samseng for
mtroductng updares capable of slowing down the processors of smartphones withoor warming
consumers, as unfalr commercial practices in violaton of Ardeles 5, 6, 7 and 8 of Dircctive
200529/ EC, 5ee AL De Franceschi, Ploned O fvoferoence f.:-f'm".-':*.r.:u.r'n:q M féiﬁﬁfr?wnrﬂ of Coninamet L and the
Achivvenent of o Nacbainalide Ecowsmy, & Ea M 21T {20185,

¥ ;".prllc'h swatch 1o urcomimon .\‘-;.'l:urit'!.' SCICWS, stieh as Pentalole SCREWR, o faseen only external
components of their products has made repatrr very challenging and Libour-mtensive (ef. A
Persanowskl, af sl cit, p. B2-86),

B Hootnagle, A Kesard, A Pereanowsla, Tie Tetbered Savramy, 87 Corn IFashe 12 Ko, THS
(2019,

I In 20016, .-".pp!u.‘ relensed an upd;m. thit 'l.‘EEI.i:i]_’.‘FI’.'{! iPhones with a code thar detecred the
presence of 4 weplicement connector berween the desdee’s home button and the Tooch 1D sensor,
mkang smartphones inoperable, displaying the eryptic message “Error 5337, Despire providing owners
futther IJFI."J.!‘I:‘-‘ tey pestore their devices Hu-ttt.*;sfu”:', the Australian Federal Court ordéred the crmpany
to pay A mullion i penudtes for making fulse or rosleading representations (see Australian
Compention Consumer Cormmission (ACCC), iPbewe o iPad svisropreseniaiions saxt Apdy T, 85 weiliion i

Jematier (Tune 19, 201 8) ar geoe gor .,
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and combine harvesters with computerised components (called “electronic control
units” or “ECUs"™), gathering information relevant to oprimising farming. In case of
malfunetion, servicing such sophisticared agricultural equipment is possible only by
using a unique software repair tool that interacts with the onboard equipment system,
When performing any repair involving the replacement of ECUs (e.g., sensors and
valves), the new Deere spare part needs to be initalised with the correct customised
ECU software code (“pavload file”), as downloaded and installed through the
manufacturer’s repair service tool; otherwise, the equipment will not work. The result
is that consumers and independent repairers, despite their expertse and the availability
of spare parts, need Deere dealer technicians to complete repairs™.,

20 Lagal shicids for OEM:" barviers to repair

Manufacturers can also rely on the law to implement restrictions preventing
thitd-party and do-it-yoursell repairs. Indeed, firms can adopt many intertwined
practices that force consumers to restore the functionality of their products through
their services and exclude them from accessing the necessary parts, information, tools,
and software codes without incurring lability. Such behaviours ranee from the
manufacturer’s refusal to séll the key inputs required to mend their devices to anyone
but their preferred providers who entered exclusive deals, to adopting wing
arrangements that condition access to spare parts on the buyver’s purchase of the
company’s repair services”. This is not merely the case of OEMs voiding the product
warranty coverage for the sole reason that a previous independent repair has oceurred
— 4 widespread practice in the market™ penerally deemed unbawful™ — but mainly of
other equivalent tying conducts that are perfectly legal unless they interfere with
developing a competitive aftermarket.

W Peere developed the Costmner Service ADVISOR ol after entering o Memomndum of
Understanding with the American Farm Burean Pederston, However, this tool does noe perform all
critical répuir tasks, including those related o ECUs, Rmiting the abiliey of Femers and independent
repuirer providers o sesviee Decre |_'L|uipr|'u_'nl. Oin Janaary 15, 2025, the FTC, the Stuee of Hlinods, and
the Stiee of Minnesor sued John Deere before the U5 Distaer Coure For the Northern Diseriet oF
Wiy esveer its wse of unfar practices (the complant 15 available ar figar).

ACE DAL Handey, € Keltoweay, 5. Vaheesan, Foaky Americe: Breadimg Manugactarers” Aftermariat
Manepady aned Rerformmg Comssmrs’ Bl fo Reparr, Chpen Marker Insticore Report (2020), avadable ar
sttt re ASER A e ).

42 In 1R, a -,I:udj' shivwed that E-un':. -fve of the ﬁr'h_. manubacturers .liur'.'{_'lv.'ud '.'I.I_'ITI:?L'.I'I.;‘-II'JCHU_'.'
voieded the warranties due to irlnh_'p::m!:::nr ot ‘iL'H-I\'_'PJ{IT (ef, ™. PROCTOR, Warmaafier i fhe [pid, L5,
PIRG: Bducation Fund, 2008, avnlable at g ".'{{'}f,l_{ﬂ'ﬂf,[:Eu'ggw[.{',vg_' ;

B such tying practice, penerally considered unfulr under Directve 2005/29/EC, 15 now
prohibited under the new Righe to Repair Divective 20024 174949 ELL arc 3(T) In the LS, s prohibived
under Section 102 {c) of the Magnuson Moss Warmanty Act (codified 15 USEC §2302(c)).

ISSN 2532-6619 - 250 - N. 2/2025



RIVISTA I

IDIRITTI COMPARATI

Rosalba Potenzano
The right to repair in the EU ane the UY

Indeed, restrictions forcing consumers to use authorised repair services are
prohibited only if and tw the extent they are performed by manufacturers with
sufficient marker power to exclude competitor organisations from post-sale services
and spare parts supply, raise repair time and cost, while lowering the quality, However,
the antitrust liability risk for manufacturers with such a dominant position appears
relatively unlikely since, in evaluating the allegarions on a case-by-case assessment of
the relevant marker conditions, courts could, in the end, consider repair restrictions
acceptable™, This may happen, for example, in the US, when the firm, in advance, has
conspicucusly made its repair policy known to consumers who can thus estimarte, ar
the time of purchase, the product life-cycle pricing, te., the total cost of the
“package”™—equipment, service, and parts®. The same is true in Europe when the
company offers repair through a network of affiliates selected based on qualitative
criteria, allowing independent technicians who meet them to join in™. Indeed, as
clarified by the EU General Court”, when the OEM’s repair system and the refusal to
supply spare parts are objectively justified, non-diseriminatory and proportionate,
there is no risk that effective competition will be eliminated. More generally, in both
legal syvstems, manufacturcrs can excuse their anti-competiive behaviours in the
aftermarket by offering legitimate justifications, including, among others, the
complexity of the product and the need to maintain high and uniform quality repair
services, prevent counterfeiting and preserve the brand image™.

Another common justification is to protect intellectual property rights, which
inherently possess a monopolistic nature. Indeed, OEMs can patent products, their
components and design, trademark external and internal spare parts, copvright works,
software and manuals, and protect schematics and diagnostic information as trade
secrets. They may thus allege that any repair restriction is required only to protect these
exclusive rights”, In adopting such justifications, manufacturers introduce an

WCEFTC, Nasg fw Fier An FTC Repwort do Cangrers oy Repare Revirieifanes (May 20213, p. 9 16,
available at foper

W Fastoan Kedad Co v, durage Techuiead Yerpiees, 504 115 451 (194925 at 4735, In this leading case, the
LIS Supreme Court rejected Rodak’s allegation that “competton in the equipment market necessarily
prevents matket power in the aftermarkets™ (1., ac 4700, However, relying on Justee Scalia’s dissenting
vpinion, some courts (eE Al DA, Lie 0 I)vl.' A Techusfapier, 166 F3d 772 (5™ Cie. 1999 lnlnT.!n_TLd
the bu IJC.EJ‘EL| ak if aftermarket resteictons ]'E-j. A COMTIPany IEtIl‘IH ir & t_utanhtJI.'L w e nt matket, to e
onbawiul, required a change in repaie policy after the consumer’s purchase, showing that the firm bad
decerved ur surpnsed s customirs,

W Comfiidivation earmpdene e aesaciations o fonsgeer-sépanafors (CRARHR) v Commelodog, T-T12/14,
Chote 23,2007, 5107,

A% Tt at §111,

B BT .\'.-".\f:.:ﬁ e Fie, cit,, P ik

W n the Magdlf case (BTE and ITP ¢ Coamewission; C-241/91P and 242/91P (194931, the ECJ
clarified] that the exercise of intellectual property dghts and the refusal to leense them oaly in
exceptionl cases could dse toantitrast Bability as anabuse of dommant positon, In parncalar, this may
happen when an obiective justfication for the refusal 1o license s lacking, prevennng the emergence of
a new product and excluding any comperinon m the secondary marker. On whether inrellecral properry
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additional layer to the already significant potennal of inrellecrual properry law in
obstructing repair. Indeed, even the manufacrurers’ mere assertion of holding patents,
rrademarks, copyrights, or trade secrets may hinder or ar least deter consumers from
attempting any unauthorised interventions on their products™, Although generally
repairing owned objects does not infringe P rights”!, some activities do, such as
altering a patented item so substantially and unexpectedly as to amount to a new one™,
replicating a patented design (either internal or external) spare part”, using
trademarked refurbished parts not labelled as non-new™, of resetting software secutity
locks after repair”. Even using the OEM’s logo to advertise repair businesses, for
example, or the diffusion of information on how to service products and to turn off
digital locks may also well ground trademark, copyright and trade secret infringement
claims™,

Yer, idennfying such impermissible repairs often lies in an area of legal
uncertainty, and manufacturers may take advantage of it by using end-user license
agreements (EULA), contractually obliging consumers not to seek independent
services” . OEMs may also rely on TPMs to control access to copyrighted works and

vghts holders enjoy immunity from antiteust law in the US and the ELL see M, Maggioling, 1.
Aobaoli, The Tderection Besween Tatellectund Prajerty wid Antitenst Tage, in L Calboli, ML, Montagnan
(eds), Haudbvok of Intellectnal Preaperty Research: Lewser, Methodls, aad Pevgpectiver, OxFard, 2021, p 121 ss; AL
Pevzancwski, The Riahit o Repinir, et p. 176-177.

L Grinvald, O, Tor-Sinat, Tetedotial Praperty Law and ghe Rapht io Repatr, 88 Fordbaa 1. R
63 (2005}, p. 102; see alsor AL Permanowsk, Cengemer Perepifons of the Right fo Repar, cic, 1o 3700

' As an inherent mcident of ownership, epair does noc tolerate post-sale resmicrions.
Accordingly, the exclusive rights holder's conmol over the sold embodiment exhauses afeer s sale, under
the first-sale docteine and the principle of exhausion, O the issue, in the U8 and the ELL ef, A
PERZANOWSKL, The Riobr fo Bepair, cit, po 110 55 'T. Pihlajarinne, Repoidfog and re-sdiy from an eclive
vpplits perstestive — foparls seifaimable Baspan ai part of g e mormal?, in O, Rognistad, 1B Osstavik {eds)
Tneteliectinnd Propeety ad Sastwinabie Margets, Chelrenbam, 2021, p. 81=100,

* O recomserocton” ar ‘modificanon’ as patent law miringement; respectively, in the US and
the ELL see 50 Svensson-Hoplund, |, L. Richrer, E. Maime-Ekern, |0 D Russell, T, Pihlajanone, €.
Dalhammar, Barers, enabdere apd smarbed governamen: A revven of the podcy danelseape forrghare of connmer slectroeics
dir phe LT e e U1N, 288 Jowenal of Ciearer Productton (2021) available at gremedinet oo see alsa Al
Pereancwskd, The Raght ro E'T..';.f.l..rr'.l', cit., p, L2E-132,

1 Un the expansion of patent desipn protecting the appeatsnce or penamettation of produces
Ins the U5 ay a substantia] baeter to repatr, see A, PRRZANCOWSR, The Righe f0 Reparr, cor, p 1332144,

O the relevance of the risk of consumer confusion or harm i probibating the mpertation,
selling and vse of trademarked returbished components o the US and BL see 5, SYENSSON- HOGLUIND,
Jo Lo Bacheer, B Maitre-Eleern, |2 D Russell, T, Piblgannne, € Dalhammar, cie, peo 4 see abso A
Perzancowskd, Tihe Reubt fo Bepaer, cir, pe 152-15%,

O L CGrinvald, O, Tour-Sinal, The Riade Rr;.".lef.".'.— J’"r'.':l:,br'.:'l'.r'."m_,."rw.w e UTwiteed Neates, 31 A |.l3’l| 08
(20200, p. 107,

WL, G Goanvald, O3, Tor-Sinal, Ietelfctnal Property Law, e, P Hhe-111 (diﬁcuxhin_g the lirmis of
the ‘fair wse’ doctrmne).

T The US Supreme Court has not excluded thar a patent holder can enforee clauses restrcting
repair under contrace bow (ef. bugrwssion Prodiets, Tie: oo Dcmsank; ndorvadional, Ine, 137 50Ce 1523 (201790
On enforcmy EULA clavses inreoducing repair restoetions ander comract, despire the exhavsnon of TP
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software, making repairs nor merely technically challenging bur even unlawful, Indeed,
with some exceptions, bypassing digital locks, likewise circulating or offering means
for doing ir, is generally prohibited under EU and US anti-circumvention and anti-
trafficking laws, even if the ultimate use of the copvrighted work would not infringe
[P Taw™.

2.2 Other factors bindering repair

Beyond these supply-related fundamental barriers preventing consumers from
repairing their products, other factors ean determine indmviduals not to seek o
maintain or service their defective goods.

On the one hand, the willingness to engage in repair actvines, directly or through
third-party professionals, significantly depends on one's propensity, which, as some
scholars have unveiled™, can vary according to established habits and skills, personal
values and preferences, and emotional attachment to the product. Indeed, the lack of
familiarity with maintenance practices and the absence of necessary experuse to
perform them, or even to recognise repair as a viable option, may adversely affect
individual atutudes toward repair and refraining from disposal in case of product
tailure. Consumers with low or no awareness and experience are unlikely to perform
repairs themselves or trust third-party services, Conversely, personal values such as
frugality and stewardship, concern for the environment, and individual preferences for
non-instant  gratification and inconspicuous consumption™ might be erucial in
favouring repair. Even emotions associated with the product, reinforcing the bond
between individuals and their poods, may strengthen the intention to service them.
Yet, consumers devoted to a “throwaway culture™ and fm-:t—pﬁtcd Inncvation 1I]igl1|:

tiphis, in the LS and the EU, see 5, Svensson-Hoplund, J, L Bichrer, b Masre-Ekern, | [ Russell, T.
Piblajannne, C. Dalhammar, dt, 2 - #: L, ) Grineald, €F Tor-Sina, Setdeetsad Property Law, cie, p [0

M In che US, circamvention of TPMs s prohibited by the Digial Milleoniom € c:-p}ﬂl.‘hl Aet
(DMCA) (17 USC §1201), which makes it Illel try hack dipeal locks on e Hay rj;_hlr.-d wirks and sofeware
(E1200(a)) and !:il‘.h-LLI.'.IJ.ﬂ.ltL the tools and the kaowledpe of how o do it [F120010)). However, the
Libmman of (_u:'l;_,tL*.th lras r\:.‘tugrishl_:] ST Rmporary an_mpnu:!:\ b CHECHEVentions fl:ut fiost
reatficking for repaiving limited obects, including smartphones, home appliances and home systems,
In the BU, creumvention and trafficking of TEMs on copyoghred works are forbidden under the
Infissor Direcrve 200 /2%/BEC (e ), e does oor apply o TPMs proreering sofreare, whose
coreumventon s oallowed instead, Indeed, the Software Directive: 20009/ 24/ 50 prohibics only the
eirealition of means of circumvention of TPMs applied to protecr o computer program (art 701,
For the cormparison berween LS and EL TPM and-ciccomyendon laws, sec A, D, Rﬂhhuruugh,
Ulnserewing e Fadnres The Wik fo Wepair and the Cirvorentiio of Saffnare TPMr da the EU VL) HPITEC 26
(20201},

5 Svensson-Hoglund, | D Russell, | L. Richter, -1 prociss apypwnacd & prodied sopair frane dhe
Jrevriivg of e inaividnad, 3 Cironlar ponensy ane sariainebifity 1327 (2023), po 1337 s

M) MeCaollough, Conenrer Dhiiconat Rate, cir, po 183 sx,
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not have sufficient rime to develop an artachment to their objects, especially electronic
devices, hardly renouncing replacement in the face of breakdown®.

On the other hand, some repair-relared inconveniences or burdens can induce
consumers to opt for new products™, Indeed, bevond the monetary costs of repair,
individuals could be discouraged by bearing the search costs of locating a suitable
repairer nearby, finding informaton on the price, ime and conditions of rhe service,
and acquiring tools and instructions needed for self-repair. Similarly, they may refrain
because of the waiting costs associated with the repair process itself, Product
transportation, disassembly, diagnostcs, and performing repairs are all lengthy phases
that may have to be repeated if unsuccessful. Such costs may appear even mote
unbearable to consumers when, in the meantime, they are not even provided with a
replacement product.

Along with these factors, the consumer’s choice can be influenced by some
regulatory drivers, especially by the law defining minimal requirements for conformity
of sold goods and lability regime in case of noncompliance (i.e., breach of legal
guatantee in the EU and tmplicd warranty in the US) or additional cuﬂLra-:Lual
undertakings made by sellers or manufacturers, Indeed, in Burope, if a product lacks
conformity due to a defect that has existed since that good was delivered and became
apparent within two vears of that time, the consumer has the right to claim a remedy
from the seller free of charge and within a reasonable time”, The EU Sale of Guods
Directive gives the consumer the right 1o choose between repair and replacement
unless the remedy chosen would be impossible or impose disproportionate costs on
the seller™. As a recent study shows™, such a legal guarantee framework, per se,
stimulates consumers to opt for the replacement of defective poods and sellers to
perform it to satisfy their customers, relying on their right to seck redress against the
person liable in the chain of transactions. In this context, manutacturers under trade
agreements with sellers can also encourage replacing products that are sdll repairable
by offering consumers an additional two-year free commereial puarantee™,

A similar legal framework s:1mu].1tmé, the replacement of dL fective goods is not
to be found in the US, where consumers do not enjoy the right to choose berween
repair or replacement in case of non-conformiry. Indeed, the breach of so-called
implied warranties of merchantability and fimess for purpose does not allow specifie

"D, Martkyan, S0 Papagnanmicis, Fxerdng e “Riabs o Repair”s A Curfomer's Popwctive, 1953 [ Hag
Cdties 35 (2024, p. 54.

o2 N, Roskladh, A, laegler, G, ."'.I:r.'l.gimtm, ¢k, B

0 Dieeetve 2019771 /ELL are, 10,

W Dhreetve 2019771/ EL, art, 13,

B DG JUST, dt, p, 129-135. The survey revealed that, if a defect oocurred within the legal
gunraneee pertiod, 65% of consumers would always or probably have a product replaced, compared with
onlby 31%u swho would proshably or abways have it repaired.

o DG JUST, cit, e 1300
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performance”’, which is supposed to be an exceptional remedy in commeon law™, Even
when state laws overtly address repair and replacement, such as the California Song-
Bevetly Consumer Warranty Act, they refer to them only as ordinary remedies for the
breach of express warranties (or comimercial guarantees as they are known in Europe).
[n this case, manufacturers must maintain sufficient service and repair facilives in the
state”, and the buyer “has a concomitant duty w allow a reasonable number of
opportunities for repair before it can demand a replacement of the goods or
reimbursement”™”, Demanding warrantors to substitute defective goods instead of
repairing them is thus not the firse best for California consumer law., The same
tendency to consider repair as the preferable remedy also emerges nationally in the US
from the Magnuson-Moss Warranty Act. T meet federal minimum standards set for
a written warranty, the warrantor must permit the consumer to elect either a refund
for or replacement without charge of a product or part only after a reasonable number

of attempts to remedy defects or malfunctions™. Against this regulatory backdrop,

consumers may be less likely to replace their produets under warranty than in the EU.

3. The EU commron rrles frromoting repeair

Enhancing the right to repair in all the Member States has been regarded as
crucial within the roadmap of the Green Deal to rransform the EL into a climate-
neutral and prosperous circular economy, in which resource use and economic growth
are decoupled, and goods are not prematurely disposed of but kept in the loop longer ™.
The new Right to Repair (RZR) Directive is part of this sustainable transition FMI:}'IW' ay
of the mternal market. [t intends to facilitate access 1o cross-border repair services b}
setting uniform rules promoting the repair of defective products, with a threetold
beneficial effect of Ln‘mnc:ng consumer rights, boosting the development of the
aftermarket and reducing waste”

" Consumers may reject nonconforming poods or seck damages after acceptance. See Uniform
Commercial Code (UCC), see, 2-T11 and 2-714 {du.'.-ipit-.‘ M |:-|.'iﬂ!._: i federal law, this model starutor
Law has been enacted inoany staee but Lowisgiana), On the ssue, see also T, Davis, UCC Breaeh of Wity
st Conidrinet Cliagne: l:.'."..ln:."j'i.-'{i: e Dhiveiectinn, 6L} Baylor Lane Bevdew TES (20100,

M Ch the resistance to equitable remedics in Ameriedn eontract law despite people -.'!\;P-L'r:tjng
them, see T. Wilkinson-Ryan, I Hoffman, L Campbell, Eapeotiog Shecife Peformanie, P8(5) WY Ulrin,
Lan Rep 1633 (2023},

W Cal O Code. §1793.2,

T Magnde ol Leraee, Toe 114 Cal Appath 402, 7 Cal, Rper. 5d 546 (Cal. Cr App. 2003, ar 407
(explaning the content of the rule stated in Cal. Clv. Corde. §1793.2(030

15 LISCS §2504.

TCE BC, The Enrvgwane Grvent Dead, it L H Id., A MNew Cimmdar Etwamiz Action Plan, it B3
Icl,, MNetir Camraceer . ]'gr'.r.'n'-u', cit., r

7 Direetve 2024/ 1799 EL, Art 101 “This Directive bays down common rules strengrthening:
the provisinns retated to the reparr of poods, with 2 view m conmbuoting e the proper t'unrnnan of
the inrernal market while providing for a hieh level of consumer and environmental protection”.
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Implementing such ambitious cbjectives, however, requires a rargeted approach.
As the Commission clarified ™, shifting consumers” preference to repair in the afrer-
sales phase implies precise measures addressing product failures occurring during and
outside the legal guarantee period. Indeed, when defects appear within two vears of
the delivery of goods, Furopean consumers already enjoy a right to repair under the
Sale of Goods Directive, which obliges the seller to bring the product into conformity
free of charge by carrving out the remedy (usually replacement) chosen by the buyer.
On the contrary, when the guarantee has expired, or the defect was absent at the
delivery, consumers are not entitled to such a rght. Consequently, the legislanve
intervention promoting sustainable consumption in the EU after sale requires a
rwofold strategy, consisting, on the one hand, of amending the current seller’s liability
regime to address barriers preventing repair from being 4 more attractive remedy than
replacement and, on the other hand, providing consumers with a new right to repair
their products outside the legal guarantee period, encouraging them not to dispose of
still viable goods prematurely.

The Directive takes this dual course of action through two separate sets of rules,
respectvely extending the lability of the seller if consumers opt for repair over
replacement to remedy product non-conformity (art. 16) and obliging some
manufacturers to provide repair at the consumer’s request (art. 3),

3.1 Prowsefing repaiv within the legal puarantee

To discourage the early disposal of goods within the lewal puarantee, Article 16
of the RZR Directive modifies the Sale of Goods Directive, extending the liability
p{:riﬁd of the seller EJ-}' twelve months if the consumer, instead of ﬂ&l-‘.ing tor a new
product, opts for having the defective one brought into conformity by repair™.

Contrary to the Commission’s inital proposal of priotitising repait over
replacement™, this amendment maintains the buyer’s free choice between these
remedies, even thuu‘gh precisely this i"m:ult].' has been Efgﬂl‘dfd as the primary cause tor
consumers’ preference to replace nonconforming poods. The underlying legislative
idea is thus that introducing 4 one-time extension of the seller’s liability may invert
such a mend. Yert, it is likely to impact only a few consumers, especially since sellers

OCE lapact Assessmend Repowd acconbaymng the daoiment Prposal for @ Divective: of the Earpean
Parfiamendt ard of tie Comereedd an comemeon pales fromeating e repete of peeds (Brossels, Mar 22, 2023 WD 2023y
59 Hrul,

75 Ditrectve (EL 3] 20241799 Are l-f:{:l:].

" the proposal preseoted in Mareh 2023, sellers should have absays repaired the goods “where
the costs for rt'pl:tr:tnu:nt are t'-;{uu.| iy or greater than the eosts frar n:rr.l.'u'“ (Arbele 12, f"‘:l‘ralﬁo.r.:.l" for &
Dirvetsow of the Fnpean Parffamond amd of the Coanterd an compmmon rifor promiotity i repaie of goedy, COM (20233
1535 final). However, in Febroary 2024, the Counetl and the Huropean Pariament presenred @ new
version af the Direenve, changing thar provision.
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may still consider the repair disproportionare or impossible, The new rule has provided
little help in this regard, offering no presumption allevianng the burden of proof on
consumers who, having opred for repair, enjoy a prolonged seller’s labiliry
Motreover, the one-time liability extension may not effectively address the widespread
manufacturers’ pracrce of making defects not apparent untl two years after delivery,
when the puarantee is over. As several studies suggested”, providing a general
expansion of the legal guarantee period could have been more effective withour
significant cost implications™, at least for more durable goods. Aligning the seller’s
liability to each product’s lifespan could sumulate manufacturers to make products last
longer while inducing consumers to choose repair without altering the hierarchy of
remedies.

Yet, as noted, the R2R Directive ook another path, ﬂ]uwmg CONSUIMETS o enjoy
only a twelve-month guarantee extension if opting to repair, In this case, sellers may
also loan replacement goods free of charge while carrying out the service by using
refurbished products™. At the consumer’s request, sellers can even use such goods to
fulfil their obligation to replace the non-conforming product. With consumers’
consent, refurbished goods may thus be equated to new ones, contrary to the general
perception, upheld by state courts, which have repeatedly denied that using these
eoods for replacing defective products complies with the Sale of Goods Directive™

WL Bujalski, How wo gnmend the Sales of Goodi: Diireetioe nith @ new fo prowsote M civcadar econond T
seared) jor final shape of walaeteal sales lan, in V. Taiki (eds) Mitwiky Prava v Nivedoesdpsbone Priestore 20024
Limele Prispestor ¢ Medsindgmdie 1oty Konferene Dokiorandor o Miagyieh 1 sdeckych Pravunslne (Krora
Su Ronala 220 a 23, Marca 2024 v L:J.SII:‘F-PJ'IJIEHHIH-.I:.', Bratislava, 2024, p, 838 55,

L "Lug,"l_nhui_t:'r E ] Comeaeission’s Pallie Caninliation on Nuttaialile € é-'r.u.lu.all."f.rm-'l of Crooddls,
Drsmating prc.w and R — H.r_lj."rn.n're af the Fiernpess Lo Dpetitnte, Avstia, 2002 BEUC, Sartrinale
Comsnmpison of Cooelr — Promoding the Bight fo Repade and Ku.r.i-: BEL 'f'-l\. 2022034 - 05042022 guadlable
at dewicris Del., Drcralde el Hrl."ﬂ ivilide Prodneer (BEUC-X-2021-061 - 28/06/2021) available at begees; E.
Terryiy, 1 R..ﬂ)f i Rapate? Tomars Yitainalie R_-w.rm.re.f iw Coninmer Lang 27(9) Exropwar Reveent of Privarty
Taw 851 (2019), See also R, Porenzano, (hosksenss precoce ¢ pavaizie @ diradidia el rosdifa of bert of
coasa, Noie compansisstiche, | Bivivda o L Comsarnty 245 (2023,

™ b Tonner, R Maleohn, o as LT JJ}‘f'.r_,wa: Coniarantee Mudel Condd Be Trpdermented Acrons sl ET
(Study fror the European Parllament), Brussels, 2017,

W Dyigectve (ELT) 2024 /1799, Art 16(4).

1 The Danish Consumer f.urrtpl:tmh Besard (1 wﬁwgrr-.-" Jagertrraed) and the Glostrop District
Court stared thar replacing a new iPhone 4 with a r:.iurimhed one violates the Duamsh Sale of Goods
At “dobeiorens” (KBL), Article T8, paragraph 1 o 2 implementng the Sale of Croods Directive (cf,
[aonsh Comsumer Complames Board, Decision 14 .|"'113" 2004, pase FRE-12/172682; Crlosorop Dhstrict
{ reart, fudgmtnr 4 December 20060, case BS 10LE-3689-20H4. The case s cited by 1 Watson, AL
Gylling, M. Tojo, H. Throne-Heolst, B, Baver, L. Milios, Cirader Bagiess Madele in the Mobide Powe Tiedwstry
{Nwrite € mmm’ af .||-.|I-'.l'.'r:|"|'.l".’1’_l.|. {AJ]'JL!1I'|AJ_-_';L1|, 17, P 58, and commoented |1_1.' K. k'.r'_c]-.l-{'.'uclu.n, Nodes comitrineds
auted e circadar econony, in Barepean WBeview of Private Law, 20200, 6, P 122%), Siralardy, the Amsterdam
Digiriet Court ruled o oan Jnu]::;_,ruu-u Case, L‘|1:|:J.1:rmg the termination of the sale conrmets at the
comsumers’ request after Apple replaced o nonconformeng iPhone 6 with o refurbished one Illld;{mi_nt
B _]L‘I|!.' 216, case no 46T7TY31 - OV EXPL 15-3514%, ECLLELIT: RBEAMS:2016:4197, available
gpipwanken rochegprmnic ) anad subsorured 3 Faolry 1Pad with o remanotacrured one (Judement 18 ,-".p-ril
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Nevertheless, there is no incentive for sellers and consumers, respectively, 1o
temporarily provide goods on loan or require refurbished goods as a defininve
replacement. It is unclear why parties would do so, especially for consumers who do
not even enjov an extension of the seller’s liability period for requesting such a circular
remedy,

In this context, only an amendment of the Sale of Goods Directive introduced
by the new common rules promonng repair may likely foster it within the legal
guarantee framework, enhancing consumer and environmental protection. That is the
first paragraph of Article 16 of the R2R Direcove, which modifies the objectve
requirements that the goods shall comply with to conform to the sale contract,
inserting ‘repairability’ among these. Such integration of Article 7(1), point (d) of
Directive 2019/771 allows consumers to regard as product defects those flaws
unrelated to the good funcooning and performance, bur regarding, for instance, the
lack of disassembly or the unavailability of spare parts or repair services, which are
“normal for goods of the same type and which the consumer may reasonably expect
given the nature of the goods and taking into account any public statement made by
or behalf of the seller, or other persons in previous links of the chain of transactions™.

Bevond advertising or labelling, some Union product-specific legal acts may well
ground the consumer's request to remedy the lack of repairability of the product™.
Indeed, some delegated regulations adopted under the Ecodesipn Directive
2009/125/EC, recently repealed by Regulation 2024/1781/EL, set the repairability
requirements some energy-related products must comply with to be placed on the
market or put into service™. More precisely, such design rules do not regard consumer
goods in general or broad categories thereof but a specific minority of encrgy-
consuming products; ranging from some household appliances, like washing machines,
washer-dryers, tumble drvers, dishwashers, refrgerators, and vacuum cleaners, to
clectronic displays, mobile phones, tablets, and welding equipment. Complementing
the mandatory energy-efficiency standards of each product, repairability requirements
are distinctively characterised for preseribing that manufacturers make available, fora
minirnum of years after placing the last unit of the model on the market, some repair
and maintenance information, spare parts and software, ensuring their prompt
delivery, to professional repairers and, to a minimal extent, to end-users. The explicit
reference to “repairability” in Article 7(1), point (d) of the Sale of Goods Directive, far

2017, case o 47084635 GV EXBL  15-36253ECLEIT: RBAMSZOET:251%,  available at
witstwak e vehtsprastond; Borh the decsions Howed from an meerpremadon of Arncle: 21, parageaph 1,
lerter ¢, ook 7, nele 1ot the Duarch Civl Code (Beemeepd IFetbock) implementing the Sale of Good
Directive, in the bghe of the ECJ Sasdi case sturing that “hy receving new poods o replace the goods

nor in conformuty, the consamer — who, for his part, rmid the z.l.']l'm.g price and therebfore correctly
pcr&:rrnr_'d his eontraetoal oblipation — 15 not woesthy enrched™ (C-404 /006, 17 ."L]Tl:r” 2N, par. 41),

2 Diirective (EL) 2009/771, Are, 7(1), point {d),

8 Directdve (BT 2019/771, Are. 13

B Other repmirabiliey requirements. coneern goods incorporating brhe means of  oanspore
bartenes under Regubanion (FLD 2023/ 1542 of the Buropean Pariament and of the Council.
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from being just a formal integranon, would thus allow consumers to enforce the EU
eco-design legislation by private law remedies, as a breach of product legal guarantee,
Yet, it is plausible that, especially in this case, the only primary remedy sought by
consumers would be replacement.

3.2 Promoting repair beyond the legal giarantee

The EL has intended ro facilitate consumers in choosing not to replace products
even beyond cases where the legal guarantee covers defects, providing them with a
new stand-alone right to repair. To reduce the premature disposal of still viable goods
whose failures do not appear or occur within the seller’s liability period, the new R2R
Directive imposes on manufacturers the obligaton to service them. The pivoral
provision is Article 5, which obliges OEMs subjected to repairability requirements
prescribed by the Union legal acts (e.g., the eco-design delegated regulations) to offer
repair at a reasonable price and within a reasonable time, as close as possible to the
consumers requesting this service, even by sub-contracting it to local repairers.

The new obligation to repair, however, applies only to a limited range of
products, namely those currently regulated by the eco-design framework, and operates
to the extent of its scope™. Consumers can thus claim repair to manufacturers if
product defects concern a hardware or software component among those that OEMs
st '.l]rr:adj.' make available to pr[}i:cﬁﬁi[m'.ll TEPEIi.I‘CTH and end-users, and oceur within
the period in which, according to each specific product legislation, manufacturers must
ensure third-party access to product spare parts, information, updates and tools,
Moreover, in offering such spare parts and tools and repairing goods, manufacturers
st ﬂppl:.' “a reasonable pricu"g'r', which the Directive allows OEMs to determine,
without requiring equivalence to the most favourable terms offered to authonsed
providers,

Under these conditions, the new obligation mandating manufacturers (even
those who have not done so far) to provide repair will hardly stimulate, contrary to the
EL legislatot’s expectations”, fair competition between OFEMs, affiliated repairers and
independent providers, Nor does the new ban on using contractual clauses, hardware,
or software techniques prevendng repair, equally stated in Ardele 5, seem likely to
temper such manutacturers’ L‘:Jmpcrith'u nc{\-'ﬂnmgl.:. Indeed, in ln.'l.m‘]ﬂt'mg producers
not to adopt legal and technieal strategies that impede the repair of goods for which
repairability  requirements  are  provided, the R2ZR  Directive introduces some
exceptions. Namely, “legitimate and objectdve factors, including the protection of
intellecrual property rights under Union and national law™™, may justify manufacturers

5 Directive (EL) 2024 /1799, Reettal 21 and Ast, 501
B Directve (E1T) 2024/1799, Are 5, par. 202} and par. 4.
¥ Direetive (ELD 202471799, Recital 16,

U Directve (ELT 20241799, Art. 5, par, 6,
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adopting these repair restrictions, Regrettably, as noted above™, OEMs are familiar
with leveraging their exclusive rights to limir third-party repairs, even by using
additional prorective layers, such as TPMs, which hinder access to copyrighred
software-enabled goods, The new directive is unlikely 1o change such a state of the art.
Divulging the means repairers and end-users adopt to circumvent technological
protection measures, for example, already prohibited by the Sofrware Directive ™, will
contnue to be illegal under the new rules promoting repair. Consequently, consumers
it the EU still do not enjoy the full right to repair their items or have them repaired by
a technician of their choice, as it cannot reasonably be expected that they will be able
to identify wavs to circumvent TPMs individually™.

The only legislative instrument that might promote repair beyond the
manufacturers’ authorised channels seems to be the European Repair Information
Form, regulated by Artcle 4 This standardised document contains all relevant
elements usually affecting repair choice, including the nature of the defect, the price
and the time required to solve it. It may be provided for any consumer good, regardless
of whether repairability requirements cover them, free of charge (except for
preliminary diagnostic services) by any professional repairer, including manufacturers,
sellers or independent or affiliated service providers. All of these may voluntarily offer
the form at consumers’ request, who may easily find and contact them through the
new BEuropean digital platform for repair and the linked national sections, Its
establishment should also facilitate seeking sellers of refurbished goods, purchasers of
defective goods and community-led repair initiatives™. To enable consumers to
confront the offers and select the most advantageous ene, the Directive imposes on
repaiters providing the new European form to maintain the service conditions
mentioned in it unaltered for a minimum of 30 days. They will indeed be an integral
|t of the contract, and if the consumer accepts them, repatrers will be nl:lijgf:d o
service the goods in compliance with the information released in that document. Yet,
as it has been noted”, while improving certainty and transparency about the time and
costs of the service, this measure increases bureaucracy and workload related to initial
repait evaluation and directly exposes repairers to contractual liability. This could
appear overly burdensome for many providers, especially small enterprises; with the
risk of such a form ulimately being adopted only by OEMs and their affiliates,

Owverall, the R2R Directive appears to fail to address many significant barriers to
repair. While some inconveniences related o the search costs of finding accurate and

W Nogorg par, 2.1

0 Divectve 2000/ 24 EC, are7 (1.

" i chis issue, see B CASC, Coapritalicnn ilsf smvruted] Indelfettinali, l,?n'r-.l.':f.'.l-l.fm.:,l'J.r.r'r'.‘.-.: nndellettinnie ¢ diati wed
seffare plodf 'e.:g.l'.r'.':fk".h'.rnf alf Jrecisione ¢ dedfn smar! farming: nofe a wargive del mobe 8 rebade, in L [deivia of Ddittn
Abbrentare 36 {2023

" Dhreetive (EL 202471799, Arr. 7.

¥ see B Lopes-Bermider, X Vence, A il aopesomnt of the Eampean Directive prapocal an 8o
et 1eies prsmraling S repair of peed, Resawrcer Coprervaiion aemd Reryalae 212 (2025) 10799,
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reliable information abour the place, time and price of the service are somewhar
effectively considered, other repair barriers, especially those allowed by the legal
framework or deliberately adopred by manufacturers, are not. Indeed, on the one hand,
the EL! repair law has not conditioned the demand for replacement to repair, regardless
of the sharp consumers’ preference for the first in case of defects occurring within the
seller's liability. Such a result may reflect, to some degree, the legislative artempt to
promote sustainability without weakening consumers’ rights. Yet, on the other hand,
it introducing the ﬂ;.Ju to have defective goods rcpmnd by manufacturers, w:t]'u::ut
effectively shielding independent repair and self-repair from infringing on OEMs’
rights, the EU Directive seems to have boosted producers’ interests over consumers’
interests instead. Par from promoting competition and broadening consumers’ choice,
the new stand-alone right to repair has the potential to strengthen original equipment
manufacturers’ and their athliates’ position in the aftermarket.

4. The right to repaiv in the UN

Repair has gained prominence in the United States and has been regarded as
crucial for developing the American economy in recent vears. As highlighted by the
tormet administration, “unfair anti-competitive restrictions on third-party repair or
self-repair of items, such as the restriction imposed by powerful manufacturers™", may
cause an excessive concentration of industry, abuses of market power, and
monopolisation. This may inhibit competition, increasing service costs while lowering
quality, opportunitics for local businesses and consumers” choice, Repair has thus been
considered a key pillar for an open, wealthy and leading economy, not only by social
movements lobbying for consumers™ rights against manufacturer-imposed restrictions
but also by federal agencies, which, under the Biden administration, have actively
addressed challenpes posed by OEMs preventing consumers and businesses from
servicing goods.

The Federal Trade Commission, for instance, has LLn:LIEiIImut-;lj.' cormumnitted to
pursuing this goal™ and has brought several enforcement actions against companies
adopting unlawful practices that hinder or hamper customers from repairing objects
out of the OEM-authorised channels™, Along the same line, the Copyright Office has
considered repair relevant in the miennial rulemaking proceeding for the renewal and
expansion of exemptions to section 1201 of the Digital Millennium Copyright Act™

MW hite Heuse, Foeaee Ordvr on Prosadiy O e N Awerican Feanomy, cit.

BT, Palicy VNadeaend af "t Federad Trude Copeaeisidon ar R.rl,".'f.".".l' Riectrictions, cit.

o These enforcement Ao T frorm s r:|r.hn]_| W 1.111111['-_; lethers (e, o Acris
Health, Bluear, Medify Adr, Oransd, Inhlovement, ASRock, Zotae, and (:ltuhl.tr: 10 )f}lﬁu .mv:l r.rltc:rlng
into consent agreemencs {eg, Hadev-Davidson, Westinghouse, and W L!:IL'r 1o 2022} b Al st against
companies restricting customers’ ghe o repair the poods they own (e, Deere & Company, in 2025).

T Ve mine 34,
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The Librarian of Congress has indeed recognised the need o allow circumventing a
technological measure that effectively controls access to copyrighted works for
diagnosis, maintenance, and repair. Bypassing for repair purposes software embedded
it medical deviees, in vehicles and vessels (whose operational and telematics data have
also been made accessible, storable and sharable for owners and repair shops), and in
any device designed primarily for consumer use is no longer infringing, at least for the
next three vears™. No similar wide-ranging temporary exemption has been introduced
for equipment primarily designed for commercial use, save for retail-level food
preparation devices {e.g., ice-cream machines”), notable for digital locks impeding
third-party repair, as pubhchf discussed during recent political campaigns™,

The pro-repair trend appears to be stable and, as it has been observed"", may be
further encouraged by the restrictive tariff policies announced by the current
administration. Due to rising production costs, consumers are ljl-.d!.' to reduce
purchases and prioritise the maintenance of their products, Yet, it is unclear whether
such policies might result in lower service prices, especially in aftermarkets primarily
relying on importing spare parts and tools, as manufacturers’ limitations on third-party
repairers and end-users might persist. Such restrictive practices continue Lo trigger, in
fact, bipartisan criticism and (at least in the car sector™) growing consensus for federal
legislation to make accessing goods’ parts, information, software and hardware needed
to repair, and user-generated data easier. So far, however, there has been little progress
on the issue in Congress'". Conversely, state legislatures have taken significant steps
forward in promoting repair'™, not just for specific items — such as cars'”,

AT CFRG20040, paragriphs (bY(17) {(medical devices), (BI(135) and (B)(14) (vehicles and
vessels), (hi15) fLul’u-unh_r devices),

"EL Melnick, Tind of braken MelBlmy mocbives? The Caporfplt Office bar a fix, The Watlington Pas!
(Oheriber 31, 20247, nvaillable ar wordinstoniost som.

13T CPR 20140, puragriphs (B)(16). See also LS. Copvrght Office, Library of Congress,
Finimmpiison to Profibition on Clrosmention r:f Capyradi PMPL‘.I'M-H Koo for Avevcr Cantral Tochnalsgies (Ocr, 28,
20245, B9 PR B5437, at paddie-usnn

W B, Asbweoreh, The Rishy fo Kepoir Movemsesd If A Rt U Fezaint”’, Wimed (Mo, T8, 2024 wvailable
ae girdoags |- Frank, AL Dunn, |. {‘n-.m, Vramp, Tariffe and Tech: The Righe o Repadr fe 2025, Law361)
(March 28, 2025 available ar g oo,

W2 Flest introduced in 2023, the Right o BEquitable and Professiooal Auto Industey Riepaic
(REPAIR) Act was reintroduced in the House (HLR1566) in Pebroury 2025 f6 ensure constmers have
access 1o vehiclepenerared data and eritical repair information and tools, without manufucturers”
testricions o limitetons,

0% 1. Borwers, Rishe fo Repadr dgndateng bite Congrens (U5 PIRG Eduearon Pond, 2024) avalable ae

Barparn.
L Proctor, | Goodrieh, The Saaie af ‘Bl fo R.uj}rur[l. 5 PIRG Educaton Fund, 2025 avalable
At ﬂ.l'ﬁ"ﬂ rradiereitny .-‘J.m.l.vlf..-'.'i'['.

W5 I 20040, Massachugers |n'L'm'i1r_'J.rr|i|]g|_l,' Puﬁ.‘ar_'d by ballot tiarive the |Lit_r||'|T i “EP;‘lir Aet,

1'|.-1.Il.|ir'u1:_1| riianufacturers .-:::I.E':n;__{ cars with wireless SYETEITES in the state to allow vehicle owners and
mdependent repairers w access mechames! dars and ron dagmostces through @ molnle-based application.
Challenged by automakers in the federal coure, the law became effective imly in 20025, along with Maine's
Right toi Repair Law, spproved in the 2023 ballor
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wheelchairs™ and farm equipment™’ — bur also within a wide-ranging category like
digital elecrronics, L.e., products that depend for their functioning, in whole or in part,
on software embedded in or attached to the object. Such broad right-to-repair laws are
mainly based on the maodel state legislation proposed by the Repair Association,
entitled “Digital Right to Repair Act™™. As the following subsection will show, all
enacted state laws promoting repair of digital electronic and appliance products present
many core similarities while differing in some crincal aspects.

4.1 Comson and wncontnion vieler i fabe riahi-to-rehair daws

Since 2023, New York™, Minnesota'", California™!, Oregon'", and Colorade'"
have enacted legislation to facilitare the repair of digital electronic equipment, The
pivotal rule pursuing this goal in any of these laws is the obligation on manufacturers
to make parts, documentation, and tools needed to service products available, on fair
and reasonable terms, to independent repair providers and owners, either directly or
via authorised providers'™, OLMs must comply with this provision for any digital
device first sold or used {(and also manufactured, according to New York, Calitornia
and Colorado statutes) in the state starting from July 1, 2021'. Rather than prescribing
some aniform product-based design repairability requirements, this common rule
obliges manutacturers to provide authornised and non-authorised repairers, as well as
customers owning or leasing the equipment, with equal repair chances. Thart leaves

1 [ 20022, Coloradn pusscd the Consumer Right 1o R:p;.‘lir Powered Wheelchairs Ball {(HEB22-
16313, ﬂﬁd'til.:__; Part 15, enttled “Consumer Hi_g|1t e Repane”, in Colorade Revised Staiees, and ru:L]uiril‘lg
manufacturers of powered wheelchairs to provide access v parts, wols and informatdon necessary to
repudr wheelchairs o owners and independent technicians. The same provision was introduced in
Califuraia in 2024 by passing the Consumer Wheelchair Right o Repair Bill (SB1354), which added
Chaprer 8.5 o Dhvision 8 of the Business and Professions Code.

7 1 2023, Caolorado signed the Consumer Right to Repair Apriculoeral Equipmenr Bill {HB23-
1), amending Colorado Revised Stacates, Pare 15, w0 exeend the obhganon oo provide parts, fools
and information needed to repair to agriculoaral equipment manufacturers,

1F See Legdsladve Template for Digiral Right to Repair (REPAIR.ORG) available ar sgais o,

W Dhigital Fair Repair Ace (Bepair Act), NY Gen, Bus, L §399-NN (2025).

W0 Dipriral Fair Bepair Act, Minn, Stae, § 3251072 (20243,

W Right o Repase Act, CA Pub Res Code §842488 — 42488.3(2024),

W2 Rigrhe v Reparr Act, 5.5 1590, 82nd Leg Assemb,, 2024 Rew, Sess: (Or, 2024,

M Consumer Repair Bill of Righes Acr, Colo: Rev, Sear, Anne §56-1- 1500 — 6-1- 1305 {20k24),

W I case of violaton, the Arorney General can impose cvil penaloes widely varving among
lepaslations, ranging from no more than 500 (NY Gen. Bus, Lo §399-NN (7)) (2023)) to $20,000
L'::i e, Rev, Sear. ﬁ -1-1 L?{_J.J‘-{h;l {EI |1q}:l or 325 100 (Minn, Star, _:.':, 3ASE.T2, Subd. 4 {2“24}} per winlanon
or even F1LO0 per day (Oreprn's Hi.'l__{ht T ]{r_'pui'r Aet (5B 1594), see, 3(43), Llrruhllng fur the sceond
vinlation antl S5000 fram the third one omwirds (CA Pub Res Code §§_434HH..5{_’”24]J.

5 Haeeptions are New York, which applicd the orgnal equipmene manufacturer’s obliganon
tor digntal elecrronee equipment firse manufacrared on or afrer july 1, 2025, and Oregon, which extended
it tevall devices excepr cell phones manufactored on or atter [oly 1, 20035,
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OFEMs free to decide how to make products and whether to ensure their disassembly
and service, mandating them to distribure only those components and information
(like diagrams, manuals, and schemarics) along with sotrware, hardware or apparatus
necessary for diagnosis, maintenance and repair, which producers have available
already and supplied to those providers acting under their name or on their behalf,
Should such parts, documents and tools no longer be in hand with the original
equipment manufacturer, there is no obligation o provide them to third-party repair
providers and customers'",

Beyond such a core provision intended to ensure fair access to the repair marker
of digital equipment, however, these laws show significant differences, especially
regarding their scope. First, the New York Digiral Pair Repair Act applies only to
personal electronics, such as cell phones, laptops and tablets, excluding home
appliances'’. This broad product category 1s covered instead by other state laws, as it
is increasingly made of objects commonly equipped with software, like refrigerators,
ovens, microwaves, or washing machines. Second, not every transaction involving
digital electronic equipment, as defined by each state’s legislation, trigpers the
obligation for new manufacturers, Access to necessary parts, information, and tools
shall always be guaranteed only within business-to-consumer contracts, not business-
to-business and government transactions, which the sole Colorado, California and
Minnesota right-to-repair laws include. In addition, some digital devices, whether or
not directly sold to rerail, are exempted. Along with products manufactured and sold
btt'nru] u]?.' 2021 {at a wholesale pric:: lower than $50 under California law), even motor
and recreational vehicles, vessels, construction, industrial and farm equipment, as well
as medical devices, alarm systems and enerpy storage svstems are not covered by any
of the right-to-repair acts. While some carveouts are intelligible due to the presence of
spc:_‘iﬂr_‘ vulu_ntar:-.-' regrilations in pla{:t fas in the case of the automotve ii'.lduﬁtf}' Or
tractors) or for evident satety reasons (such as medical equipment or security systems),
othet exceptions more likely testify to the massive lobbying that has accompanied the
approval of these bills, Such is the case for game consoles, technically covered only by
New York law'" which instead excludes e-bikes, and for electric toothbrushes,
exempted under Oregon law.

Anaother key distinetion between digital repair laws lies in the standard defining
the manufacturer's obligaton to enable independent repairers and owners o restore
cquipment functir}nﬁ}it_g'. OEMs must make documentaton, tools and parts available

W Calitorma represents the only exception i this regard, mandating OFMy to soll make
documents and rools (hur not service pares) avatlable for ar lease three vears (o seven years for devices
wiath a whalesale PJ'il::: af 3100 cr e after the last date g Frmll_u:l mesdel ar EFpL was manufactured
(Cr CA Pab Res Code §542458 204, (b and el (202451,

I NY Gen. Bus. L. §399-NN (3)(g).

HE However, NY Gen, Bus, Lo §3%Wonn (33 clarifies that OEMs of ganung and entertsinment
corgales shall not be required o make available any pares, tools or docomentabon “in s manner that i
incomsistent with or m violation of any federal laos™,
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“on fair and reasonable terms™' ", In some laws, this implies that information, software,
and hardware needed to diagnose, maintain, and repair the products shall be disclosed
and made available by manufacturers at no charge or, if requested in physical form, at
the actual eosts of preparing and sending the copyv'™, Conversely, other legislations
have provided for charging for documents and tools at costs and conditions equivalent
to rhe most favourable offered to authorised repair providers, accounting for any
applied discount or other incentives'™. This second criterion has also been adopted for
spare parts in Oregon and California, contrary to those states that preferred to maintain
a vaguer language, generically relying on “costs fair to both parties” and “terms under
which an original equipment manufacturer offers the parr to an authorised repair
provider™'™,

In any case, what appears crucial from the text of any of these state laws for
ensuring fair access to repair of digital electronics 15 that manufacturers do not impose
on repairers and customers unnecessary burdens and restrictions, such as conditioning
full access to information or full functioning of tools and spare parts to OEMs
intervention, authorisation or approval, Yet, several practices burdening third-party
and do-it-yourself repairs might sull fall ourside this preserpion, The disclosure of
security codes needed to reset the digital locks disabled for purposes of repair, tor
example, is mandated enly by (_}regcm”", which, with Colorado, also prohibits the use
of “part pairing” (i.e., nsing software to identify components — serialised parts —
through a unique identifier) to limir device funcrionality after repair. Away from those
states, OEMs might also supply pre-assembled spare parts, which may unreasonably
limit repair and increase costs for independent providers and owners.

4.2 The pn.l’t';;ﬂ'rrf H.fg,fc'.r LrHesy r?,"'r.'ﬂ'_'gffa.l" Jfair repair Ly

All state digital right-to-repair laws enacted in the US focus on providing a fair
marketplace for repairing digital electronics, The affirmative duty of manufacturers to
disclose mformation and supply independent technicians and consumers with tools
and spare parts made available to authorised service providers precisely pursues this
enal. Predictably, such a way of protecting the right to repair has raised many coneerns

MY Gen. Bus, Lo §399-MN (2 Minn. Star, § 325E.72{3% CA Pub Res Ceude §EA2488.2(2) and
(h): 5.8 1596, Sec L2)a) (O 2024); Cola, Rev. Stat. Ann, §56-1-1503.

FENY Caene Bus. L §399-MNN ()0 and (i), 5B 1596, Sec. HD{AA) and (B (O, 20243; €A
Pub Res Code 5542488 204008 and ()

L Minn, Sear. § 325E.72(2)(h)(2): Colo. Rew, Star, Ann §56-1-1502{5.5)(a)(1}.

12 Ainn. Star, f"; F25E. T2 (R and A Colo, Rev. Star. Ann, ﬁﬁﬁ-l—l?\l"lﬂ[_!i..’&jfd,’b. Ser alse
WY Gen, Bos, Lo §399-NM (1))

TV B 150G, Sec, 1{1e) (O, 2024), Coloridan nh“gt'.f- manufacturers to make any document,
tool, or part needed o reset secunty locks disabled inthe course of providing services available only
concerning agnculiiel equipment and powered wheelchars, not diggtal electronie equipment (Colo.
Rev: St Ann. §§6-1-1303( (k).
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among companies that enjoy inherent advanrages in nearly complerely controlling the
after-sales services of their equipment and will suffer significant economic losses from
opening the repair market for competition. Manufacturers and trade associations have
vigorously opposed these legislative initatives, unveiling the “unintended and
potentally harmful consequences™™ of digital fair repair laws, which may be
detrimental to businesses, consumers, and the envirpnment,

As to businesses’ downsides, firms argue that consenting to unfettered access o
iformation, software and parts necessary to restore the functionality of objects can
expose OEMs to several risks, ranging from violatng their intellecrual property rights
to compromising their brand reputation and burdening, especially small enterprises,
with unfair costs.

The leading assertion over 1P law, reinforced by considerations of the potential
federal pre-emption of right-to-repair state laws', 1s that in mandating making
available to repair shops and customers documentation, tools and components, these
acts may force device makers to reveal software codes or manuals, protocols and other
information protected as copyright or trade secrets'™, Repairing items may also require
patented replacement parts, depriving manufacturers of the core of their exclusive
rights: to prevent others from accessing their inventions and to decide whom to license
them'™. Yet, in response to these predictable claims, states have adopted some legal
areangements to satepnard companies’ intellectual property. On the one hand, OEMs
have been avently exempted from disclosing security and source codes, divulging trade
secrets, and ficensing intellectual property. In New York and Minnesota, they are also
clearly allowed to abstain from making available any means or parts permitting any
modification of the product'™. On the other hand, such protections work unless
overtiding them is “necessiry to provide repair documentation, parts and tools on fair
and reasonable terms™. Strt:ngth::ning the effectiveness of the right to repalr, such a
clarification reflects the general lawfulness of repair activities under copyright and
patent law, also relving on the non-secrecy of any information, puide or instruction
already shared with authorised repairers. Nevertheless, this may not satsfy
matiutacturers, who, to protect their intellectual property, may decide o pl:m'idc

1 1 Brannon, K Scybert, The Ersomse Downides of “Bipli-to R, Study seleased Dy the
MNautional Association of Manufacturers in Deécember 21)3.’!, pvailable ut E"gf;wrg:.',[{,r‘,-_'g AR, farar.

1Z O this dssue, ef. T Hartline, Ao Mossoff, S Bagb-ro-Repade Lat Neadd fo Respeet Feclerad
Copyraglet Lz 1 Constitntional; Leyad id Patigy  Arsessment;, Hudson Iosuatore, 2022, available at
awvedien st srgy Soenedf [0, Vhe Riwht in Beparr; Bndetbctaad Property, Fochawstion, and Presspiion, Blvy 5-4,
kam NS (eds) Tiv Cambrrdee Handbork of merzige Limner at #he Indermection of Commeornal Law and Vicbaadsgy,
f::m'lhridgu, 2025, P- 2158229,

126 P, .'\."..".\'.r':.:g e Fise, cit., P 2426,

7 See Lo Grmveald, O, Tur-Sinad, fefedeised Property Lane and B Right fo Repadr, it p. 120

1238 WY Gen. Bas. L. g.'ﬁ'.}'-j-NN 30 Minn, Stat, I'E A2STLTAE) ().

12 Dlinn, Stat § 325E.72(5)4). In equivalent termis; 5.0 1596, Sec. 1{3){a) (O, 2024); Colo. Rev.
s Ao §§6-1-1503, Subsectons (2)(a)(1) and (6){a); CA Pub Res Code §§42485.2(c). New York did
st antroduce such an excepnon,
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documentation, tools and parts no longer, making them unavailable even o their
authorised repairers' .

Another stream of criticisms on right-to-repair laws has concerned businesses’
reputations and costs, Consumers may blame the company for any malfunction or
impairment resulting from the repair activites performed by independent providers or
themselves. Regardless of who repaired the good (or produced Faulty non-original
spare parts), customers tend to associate that fault with the brand displaved on the
device™, In the OEMs" view, this may be enough to compromise the company’s
reputation, even though state laws have introduced manufacrurers’ liability exemptions
for anv damage or injury resulting from interventions by independent providers or
customers'" . In additon, right-to-repair legislation would excessively burden original
equipment manufacturers, who, to comply with the law, must develop a complete
distribution system or nerwork that guarantees consumers and independent repairers
full access to documents, tools, and parts at “fair and reasonable costs”. Such a
subjective standard, as observed in the previous subsection, may include only the
charge for actual costs of preparing and sending physical materials without adequately
compensating OFEMs’ efforts m researching, designing, developing and implementng
a supply svstem for repair manuals, software, hardware, and components™. Likewise,
the complementary requirement adopted in other fair repair laws of applying costs
equivalent to the most favourable offered to authorised repair providers may
“decimate the OEM nerwork because authorised dealers would no longer have a cost
advantage in providing parts to their customers™ ™, This may lead to a general increase
in costs for documents, tools, and spare parts or a rise in digital electronic equipment
rerail prices to the detriment not only of businesses but also of consumers, Yet,
regarding the potental shifting of costs of complying with right-to-repair laws tw
consumers, some researchers showed that this would depend on the specific
production costs of each device'™. For durable goods that are relatively low-cost to
make, such as smattphones and microwaves, manufacrurers may even react by
lowering the prices to stimulate sales of new products and compensate for losses from
losing control of the repair market. For goods with high production costs, instead, they
may raise prices but offer their customers a free repair to dominate the post-sale

B See Lo C Grinvald, O, Ture-Sinad, op, ule, e, p, 112

TN MaeAneney, 101 1t Bk, Yo Xowldd Nog Fise 1 The Theeat Fade Reprie Dagivlation Peser fo
sl Mamgfucturer and ghe Consseer, Y2 3T Foba's Lo Bee 331 (2018), p. 342,

B2 NY Cien. Bus. L §399-NN (5); Minn Srar. § 325E.72(73; S.B. 1596, Sec. 1(3)(C) (O, 2024);
oo, Ree, Stae, Ann. §50-1-150335 CA Pub Res Code §342488.2(h).

SR ."r]:!li.'J'll'.IiH.'ItC:n', . e, P 344,

B 1 Brannon, A Critieion of ‘Rapht e erll'.l:r.r'r' Lanws, 4701) Regaednsion 20 (2024}, - 24 availsble ar
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services market. The manufacrarers’ price adjusrment o right-ro-repair laws can rhus
be more nuanced than suggested.

Manufacrurers’ criticisms of right-to-repair |laws have also focused on their
adverse effects on consumers' safety and security. Digital electronics are highly
complex and can contain components, such as high-energy lithium batteries, which
may injure unskilled customers and untrained repairers who incautiously attempt to
service them'™. Improper repair can also cause significant harm, even long after its
completion, to end users and even the public if performed on medical deviees or
objects whose malfuncruon may cause fires or other hazards, Beyond such safery risks,
giving consumers and repair shops unfettered access to repair may also raise serious
security concerns, Inexperienced rechnicians may compromise sensitive data collected
by digital and interconnected devices and alter, unintentionally or deliberately, perhaps
to boost product performance, hardware security and safery features that make them
resistant to cyberattacks and compliant with federal safety and environmental
regulations' . Despite the lack of evidence grounding the OEMs’ assertion that such
threats are mote significant outside the authorised repair network™, these arguments
have been cautiously heard in the repair legislauve debate. Firsy, several products,
including health-related devices, alarms, and energy storage svstems, have indeed been
excluded for their intrinsic safety risks from the scope of each enacted fair repair
legslation. In the same vein, original equipment manufacturers have been exempted
from providing documentanon, tools and parts that would disable or overnide anui-
theft or priw'atj.' srcuﬂ'ry measures without the owner’s authorsation, as well as
passwords and security codes. Theyv can even continue to sell pre-assembled parts or
use part pairing if this is functional to ensure consumers’ safety™” or the proper
functioning of standalone biometric components used for authentication purposes'™'.
Second, states have also shown pri.mﬂr} consideration for mmra.ut::ui.ﬂg sate and Liuﬂlit}'
independent repair services. Indeed, right-to-repair laws have made it clear that
protecting consumers” tight to repair requires not just new obligations for
manufacturers but also for third-party repairers, Unaffiliated technicians must notify,
1t \vriting and in advance, that tht}' are not authorised pnwidtr:-; and whether thﬁ}.' Use
non-otiginal pares'''. Furthermore, they must remind customers to check the product
warranty coverage before seeking their service'™ and warn them about the potential
repair-related risks, recommending steps to minimise them'", Oregon has pone even

BT, Niscing #he Fibe, cire, po 26-300
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further in this regard, requiring third-party repairers to “possess a valid and unexpired
certification that demonstrates that the person has technical capabilities and
competence necessary to safely, securely and reliably repair consumer electronic
equipment in accordance with widelv acccptul standards'"” Independent service
providers are thus expected to invest EDﬂSde.t’Elb]} in their product-specific training to
protect consumers’ privacy and security as adequately as authorised dealers.

Manufacturers’ concerns about right-to-repair laws have also included some
environmental apprehensions. In fact, by mandatng that original equipment
manufacturers provide every component and ol necessary to service devices, such
laws may foster industries intensifving crafing, shipping, and warchouse processes,
resulting in more carbon emissions. Conversely, to evade thar obligation, firms may
dramatically change their design decisions and flood the market with disposable
products, contributing to the amount of ¢-waste. These scenarios mighe reflect some
manufacturers’ reactions to state right-to-repair laws, challenging the assumption that
giving consumers the right to repair naturally benefits the environment by extending
product lifespan, reducing pollution and the early disposal of products'”, Yet, repair
advocates have replied that OBEMs' repair restricions have had the same
environmental impact'™. In anv case, sustainability is not the core focus of the US
repait legislation, nor the movement'™, primarily emphasising the need for enabling
competition and protecting consumers’ rights by broadening their choice in the
aftermarket. Minnesota and California have offered further reassurance on the issue
since they have even exempted manufacturers from right-to-repair laws if they provide
“equivalent or better” replacement products at no charge to their consumers'™. This
provision does not promote repair as a circolar economy practice unless it is
implemented to include remanufactured and refurbished goods. Nevertheless, this
approach may be met with consumer resistance, as such products are considered
neither equivalent nor better than new ones'

3, Copclusion

14 8B, 1506, Sec. 1{1)()(B)Or. 2024),
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Recent reforms in the European Union and the Unired States promoting repair
have been centred on protecting the right of consumers to maintain their defective
products by imposing new obligations on manufacturers. Mamely, the R2ZR Directive
and the US state digital fair repair laws converge on a twofold outcome. Both require
OFEMs, an the one hand, to [acilitate access o documentation, software and
replacetnent parts needed ro diagnose and service items on fair and reasonable
conditions and, on the other hand, not to impose unnecessary burdens, including
contractual clauses, software or hardware techniques, that may impede restoring the
complete functionality of the product. These obligations apply, whether or nor
producers provide commercial guarantees, to specific digital electronic equipment: the
sole devices for which the EU has introduced design repairability requirements, and
those not exempted (for safety, security or lobbying reasons) by the US state laws.

Apart from this underlying convergence, the smdy has highlighted some
significant differences berween these right-to-repair rules. Indeed, unlike the US, the
EU has not required OEMs to make documentation, tools, and replacement parts
available to independent technicians and customers to the extent that these are
available 1o manufacturers and their authorised providers. Instead, the R2R Directive,
complementing the eco-design prescriptions — which mandate producers o provide
some components, information and tools to professional repairers and, in limited part,
to consumers — has imposed on these same companies to service defective products,
at the customers’ request. In so doing, the European rules, supposedly enhancing
consumer protection, appear to place little or no focus on facilitating consumers to
decide by whom to have goods repaired. These norms seem more functional in
consolidating further original equipment manufacturers’ control of their products’
aftermarket, expecting OEMs to provide instructions, tools and spare parts, and even
to begin carrying repair services. The Directive tends thus to defend a “elosed nght to
repair’™”, enabling consumers to access not all post-sale services but only those
provided by producers. On the contrary, US state laws — far from interfeting with
manufacturers’ decisions on whether to design repairable poods and offer after-sale
SEIVICES — CEnire Ofl ].ihEE:JJ.ihing the attermarket and hn‘::ldfning consumers cholce, I:t_t'
ensuring that independent repairers and customers enjov equal opportunities to service
products as authorised providers.

Such a feeling may also sound plausible considering other divergences marking
the distance between the EU and the US approaches. Prest, these differences rt:g:u‘d
the price and terms, fair and reasonable, under which manufacturers shall offer repair
to consumers and provide instructions, spare parss and tools o independent
technicians and owners, Relving apparently un the same subjective standards, these
provisions are certainly vaguer in the EUL The Directive only impose on manufacturers

BUs svensson-Hoplund, ). Lo Richter, Eo Muitre-Ekern, T. Pihlajannne, A Maigret, €
Dadhammar, The Saegiey Taghi do Bghair lgiciation i thy EU aud the U2, Paper presenved ae Coosiy grivn
- e Tmraeiadion (2018, Vienna, Auvstria, available ar fg dib oo,
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to set a reasonable price, withour claritying, as nearly all US right-to-repair laws
examined do instead, that such a price cannot be higher than that offered to authorised
repair providers. Second, the European and US laws have differed in introducing
limitations to the widespread use of strategies, such as TPMs or part pairing, hindering
access to repair, Apart from stating the general rule prohibiting OFEMs from adopung
such techniques, the R2R Directive leaves room to stll implement them under the
excuse of considering their use necessary to protect intellectual property nghts. In
addressing the same need to defend copyrights, patents, and trade secrets, American
digiral fair repair acts have instead overtly prevented companies from relying on these
rights to elude the duty to provide repair documentation, parts and wols on fair and
reasonable terms. Lastly, the rwo legal systems also differ in encouraging do-it-vourself.
Aligning with the eco-design framewaork, the Directive confirms that consumers may
have access at a reasonable price o a residual part of instuctions, wols and
components that manufacturers must make available to professional technicians. In
contrast, no similar distinction emerges from US state right-to-repair laws, which have
obliged manufacturers to make the same information, parts and tools available to
authorised, independent and amatcur repairers.

Owerall, these rules may ensure that European OEMs can maintain a significant
competitive advantage in the aftermarket, making the facilitation of independent
repairs and lowering service costs highly unlikely. Conversely, the US state laws show
a sufficiently strong commirment to broaden consumers’ choice in the repair marker,
providing measures genuinely intended to make it open and compettive. Yet, the
effectiveness of such measures may falter because of other factors, ranging from the
unpredictable companies’ reaction to their new obligations in the long run, cspecially
since, as noted, they may decide to eraft only disposable goods o evade them, 1o the
lack of consumers” awareness of their rights A, ﬁcr_‘urtlj.ﬂg to @ recent survey, mﬂ].' 25%
of people living in a state with right-to-repair laws are aware of having the right “1o
take their broken produce to an independent repair shop, or fix it themselves, instead
of needing to use the manufacturer’s repair service™ ™, After all, American repair
legislation has not introduced specific norms to address information gaps attecting
customers’ decision-making process, either at the post-sale stage when the product is
defective or before, at the sale point, making buyvers aware of the repairability of the
products on the marker. Quite the opposite, despite their weakness in addressing
OEMs" barriers to Eepalr, the EU rtules m.ight have a Hh:u‘p ﬂdvant:q._:c in gr;lduﬂll]!'
shifting consumers’ preferences toward restoring the functionality of their products.
Indeed, the mix of legislative measures complementing the R2ZR Directive may act as
bulwarks against the manufacturers’ decision to make non-repairable products while
inducing consumers to make sustainable consumption choices. The Directive

5L Goluboek, !'}:'n.?}.gg' H.r_'g.{l!-a'.l:-fl'u"h-.l.f." L ¥y f:;ﬁ-iln'r fo Haofd .'U::J'.'.l:.;i‘éarfun'r.r Avcaamtaiie Are
Fadterina, T i IL [ Emperging Toel 1 (2024,

12 Consumer Repores, Amencan BExperiences Survey: A Nationally Represeneative Mulu-Mode
Survey (June 20243, p 10, wvnilable at possmerrspors g
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mandates Member States ro make manufacrurers inform consumers abour their repair
services' and to select approptiate measures to make customers aware of their rights
under the new legislation'", Fcodesign standards (although still too limited in scope
unless the repairability requirements are extended to other products) act as a supply-
side interventon by obliging manufacturers 1o bring repairable goods to the market.
In addition, some mandatory pre-contractual information acts on the demand side,
notifying consumers about product durability and reparability™”.

The highlighted dwcrgc-mn,s berween the EU and the US on promoting the right
ter repatr may be unsurprising if traced back to the political frame and the legal order
within which they have developed. In focusing on fostering repair as part of
implementing the objectives of the Green Deal, the R2R Directive lays out rules
primarily oriented to encourage actions enabling the extension of product lifespan and
reducing waste, It obliges manufacturers to repair goods, disregarding the main repair
restricions impeding third-party businesses and owners from maintaining and
servicing devices. The potential enhancement of the OEMs’ market power stemming
from such rules does not break with the EU's openly stated policy poals, as il is not
inconsistent per se with the possibility of sull promoting repair as a circular practice,
although carried out by original equipment manufacturers. This result also reflects the
Furopean legal order’s deeply rooted “producerist” trait, which, as Whitman has noted,
mikes it “remain much more likely than Americans to perceive rights and interests on
the supply side, rather than on the demand side”™™". Within such a producer-oriented
legal framework, even the further-claimed legislative commitment to enhance
consumer protection may coherently find its place, as far as intended 1o guarantee the
service's high-quality, cht'.' and security standards'>. Conversely, the US approach to
repair has revolved around removing barriers that hinder or h.imer independent
technicians and individuals from  servicing  defective products  outside  the
manufacturer’s authonsed network, relying on competition in a free market economy
to maximise consurmers’ economic interests to enjoy the broadest possible choiee and
lowest possible prices, Within this consumer-oriented framework, the right to repair is
regarded primarily as the banner of economic freedom and, as such, potentdally
equivalent to product replacement, as clarified by some state laws, and even consistent
with the OEMs’ choice to stop making repairable goods or offering after-sale services,

153 Dhireerve (ELY 2024 /1799 art 6.

134 Phreenve f_|'.|_!:| 20012471799, are 12,
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‘eonsumer ceonomic mrerests’, which are maunly favoored by contnenral Burope producer-oriented law
and U consumer-imenred law, respectvely),
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ABSTRACT: The essay examines the regulation of the right to repair in the European
Union and the United States to verify whether and to whar extent the rules enacted to
promote product repairability in both legal systems mirror the objectives pursued in
each, respectively. Indeed, in recent vears, the EU and the US have adopted policies
and regulatons to facilitate access to repair. However, Buropean ininatves have been
presented as an integral part of the plan to ensure sustainable production and
consumption patterns and foster the transition towards a circular economy. By
contrast, in the US, repair has been promoted primarily as a powerful instrument for
breaking the original equipment manufactarers’ monopoly and establishing a fair and
competitive aftermarket. The legal comparative study will illuminate the similarites
and differences between the two policies and legislative approaches, providing
additional tools of inquiry to assess the effectiveness of rght-to-repair laws.

KEYWORDS: Right to repair — Product obsolescence — Sustainability — Consumer law
— Compatative law.
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