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INTRODUCTION

A political opposition inside and outside of parliament is an essential component
of a well-functioning democracy!. According to Dahl, opposition is also an indispensable
element within the democratic representation framework. Among the three pivotal
landmarks in the evolution of democratic institutions, namely the right to participate in
governance through the act of voting, the right to be represented, and the right of an
organized opposition to appeal for electoral support and challenge the government’s
policies within both the electoral and parliamentary arenas, the latter is a relatively recent
addition, attaining its highest degree of sophistication in modern times?. Accordingly,
Dahl has shown that one of the two main characteristics of polyarchy is opposition along
with participation®. Opposition, which is indispensable for democracy, is essentially a
parliamentary system concept, but it is also important for other political systems.

Accordingly, while policy debates revolve around government-opposition
relations in parliamentary systems, in the United States, which serves as the archetype of
the presidential system, they often turn on the dynamics between the executive and
legislative branches. However, in the United States, the two-party system, which lacks
party discipline, provides a mechanism for maintaining checks and balances between
these institutions, whereas a different situation emerges in multi-party presidential
systems. In their study of Latin American presidential systems, Morgenstern, Negri, and
Pérez-Lifian have demonstrated that executive-legislative relations are equally significant
as executive-opposition relations?.

Beyond the multi-party systems, there exist presidential systems that exhibit
distinctive differences from the archetype United States presidential system. Unlike the
United States, certain presidential systems intentionally weaken the checks and balances
mechanisms, thereby striving to consolidate power within the executive branch. In these

systems, which have been called hyper-presidential® systems, various regulations are

! Council of Europe Parliamentary Assembly, Resolution 1601 (2008) on Procedural Guidelines on Rights
and Responsibilities of Opposition in a Democratic Parliament (Adopted by the Assembly on 23 January
2008 at the 6th sitting), 1.

2 Robert A. Dahl, “Preface,” in Political Opposition in Western Democracies, ed. Robert Dahl (New Haven
and London: Yale University Press, 1966), xiii.

3 Robert A. Dahl, Polyarchy: Participation and Opposition (New Haven and London: Yale University
Press, 1971).

4 Scott Morgenstern, Juan Javier Negri and Anibal Pérez-Lifian, “Parliamentary Opposition in Non-
Parliamentary Regimes: Latin America,” The Journal of Legislative Studies 14, no. 1-2 (2008).

5 Christopher Larkins, The Legacies of Hyper-Presidentialism: Executive-Judicial Relations, Constitutional
Cultures, and the Future of Democratic Governance in Argentina and Peru, PhD. Diss., (University of
Southern California, 1998); Susan Rose-Ackerman, Diane A. Desierto and Natalia Volosin, “Hyper-
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implemented with the aim of strengthening the executive and significantly limiting the
oversight of the executive. Notably, the question of relying on the entire legislative branch
to check the executive, especially when the executive holds a majority in the parliament,
becomes a subject of debate.

Consequently, in presidential systems with a multi-party system, and particularly
if the political parties have a disciplined party system, the ability of the legislature to
oversee the executive is hindered. In this context, there is a pressing need to investigate
the role of the opposition as a checks and balances mechanism.

Political opposition is not solely confined to political parties that do not have a
majority within the parliament. Beyond the parliament, civil society organizations and
other segments of society with dissident characters who oppose and seek to obstruct the
policies of the executive branch are also integral components of political opposition. Civil
dissent plays a significant role in overseeing the executive. By shedding light on the
desires and issues within societies, civil dissent directs attention to these matters,
encourages the emergence of various viewpoints, and paves the way for discussions in
these areas®.

In 2017, a constitutional amendment that altered the political system was approved
through a referendum in Turkey. This change, which redefined Turkey’s political
framework, also significantly impacted the checks and balances system. Particularly
noteworthy is the design of a presidential system conjoined with multipartism, which
overly strengthens the president and weakens checks and balances. This system also
ensures the parliamentary majority’s alignment with the president, which necessitates an
examination of political opposition as a mechanism of balance.

The introduction of the political system following the 2017 constitutional
amendment has garnered significant attention in academia. Scholars have delved into the
mechanisms of checks and balances among the branches, examined the interactions
between the legislative and executive branches in line with the principle of the separation
of powers, and investigated the responsibilities of the president. These studies primarily
indicate that the power of the president has excessively increased, and the legislature lacks
sufficient means to balance this excess.

The ongoing debates have polarized opinions, with some believing that with the

structure in which legitimacy is directly derived from the electorate through presidential

Presidentialism: Separation of Powers without Checks and Balances in Argentina and the Philippines,”
Berkeley Journal of International Law 29 (2011).
® Niikhet Yilmaz Turgut, Siyasal Muhalefet (Ankara: Imaj, 2014).



elections, Turkey will move away from being a focal point for anti-democratic
interventions and become one of the central hubs for democratic institutionalization’,
while others contend it will pave the way for an authoritarian regime?.

Notably, there is a lack of studies on the role of the opposition within this system,
especially those that examine parliamentary opposition and civil dissent together. The
focus of this study can be explained by the fact that, in this system, the president, with a
friendly majority supporting them in the parliament, can single-handedly control both the
executive and legislative branches. By directly and personally appointing ministers and
the members of the ruling party in parliament, they can make all significant decisions
related to both branches without any checks and balances within these branches. Hence,
the necessity of an opposition capable of overseeing the executive becomes paramount.
Consequently, understanding the position of parliamentary opposition within the system
and the impact of constitutional changes on the opposition are critical questions.
Therefore, this study aims to illustrate whether Turkey’s 2017 constitutional amendments
have hindered the opposition’s capacity to control the executive while simultaneously
augmenting the president’s power. It also seeks to evaluate whether these endeavors have
culminated in the establishment of a hyper-presidential system.

Chapter 1 provides an examination of the theory of hyper-presidentialism while
analyzing the presidential system in its traditional sense, in which the United States
provides the archetype. It also examines the evolution of hyper-presidentialism in the land
of presidentialism, which is Latin America. Chapter 2 presents a historical backdrop,
tracing the evolution of Turkey’s political scene from its roots to recent years. The 2007
constitutional amendment and the discussions surrounding the system transition have
been discussed in this framework. Chapter 3 examines the challenges the parliamentary
opposition faces by analyzing the factors contributing to ensuring a friendly majority for
the president. These include electoral legislation, the political party system, and the use
of state resources and media during election periods. Furthermore, the chapter examined
the information and oversight mechanisms that are vital to ensuring a healthy democratic
process. Lastly, Chapter 4 sheds light on civil dissent by analyzing the permanent state of
emergency, repression of civil society, and legal regulations and policies used to suppress

the press, academia, and lawyers. This extensive analysis tries to present insights into the

" Gonca Bayraktar Durgun, “Anayasa Referandumu ve Cumhurbaskanhig: Hiikiimet Sistemi,” Yeni Tiirkiye
94 (2017).

8 Berk Esen and Sebnem Giimiiscii, “A Small Yes for Presidentialism: The Turkish Constitutional
Referendum of April 2017,” South European Society and Politics 22, mno. 3. (2017).
http://doi.org/10.1080/13608746.2017.1384341.
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interaction between the executive, opposition, and political rights in Turkey’s changing

political landscape under the concept of hyper-presidentialism.



CHAPTER 1

1 THEORY OF HYPER-PRESIDENTIALISM

One needs to examine hyper-presidentialism, which diverts sharply from the pure
(traditional) presidential system, to understand the political system in Turkey. Hyper-
presidentialism concentrates unprecedented extreme power over the executive by moving
away from the separation of powers through its rhetoric. However, while the traditional
system emphasizes checks and balances, hyper-presidentialism ignores this mechanism”.

The literature shows that presidents often push the boundaries of their authority to
gain more power!’. In doing so, they may circumvent the mechanisms that were designed
to avoid a concentration of power in one branch. As Rose-Ackerman and others have
noted, these hyper-presidents use the concept of separation of powers to distort the
balance of power while at the same time undermining or eliminating checks and

balances'!.

1.1 Understanding Presidentialism and Hyper-Presidentialism

1.1.1 Definition and Characteristics of Presidentialism

Several institutional and constitutional aspects are examined while analyzing
political systems, serving as the cornerstone for their classification. This analysis
encompasses the structure of the executive and legislative branches, their authority, and
their relationship with each other. Based on the findings of this analysis, the most typical
systems are presidential, parliamentary, or semi-presidential.

In presidentialism, executive authority is vested in a single individual. Conversely,
parliamentary systems allocate government formation to the legislative majority. A third
model, semi-presidentialism, merges aspects of both. Definitions of these systems vary
among scholars, each striving to identify the core attributes that epitomize their respective
systems!'2,

Arendt Lijphart claims that two conditions are crucial for presidentialism.
According to Lijphart, these two vital conditions are that the chief executive should not

rely on legislative confidence but should serve for a fixed term and should be elected

® Rose-Ackerman, Desierto and Volosin, “Hyper-Presidentialism,” 247.

10 Juan J. Linz, “The Perils of Presidentialism,” Journal of Democracy 1, no. 1 (Winter 1990); Rose-
Ackerman, Desierto and Volosin, “Hyper-Presidentialism”.

! Rose-Ackerman, Desierto and Volosin, “Hyper-Presidentialism,” 246-249.

12 Sule Ozsoy Boyunsuz, “The AKP’s Proposal for a “Turkish Type of Presidentialism” in Comparative
Context,” Turkish Studies 17, no. 1 (2016): 4-5. https://doi.org/10.1080/14683849.2015.1135064.



through a popular vote. Subsequently, Lijphart highlights another requirement that he
considers crucial to presidentialism: the presence of a one-person executive'3.

In line with Lijphart’s view, Juan Linz posits that for a political system to be
classified as presidential, it must fulfill specific fundamental prerequisites. These
prerequisites encompass an executive vested with significant constitutional powers,
typically with complete authority over the formation of their cabinet and administrative
staff. Furthermore, the executive leader is directly elected by the people for a fixed term,
which makes them independent of a vote of no confidence by democratically elected
parliamentary representatives. Notably, the chief executive assumes not only the role of
executive power but also serves as the symbolic representative of the state, and their
removal from office is only admissible in extraordinary circumstances such as
impeachment'?,

Giovanni Sartori outlines the primary characteristic of presidentialism as the direct
or direct-like popular election of the head of state for a fixed term. Additionally, in such
systems, the government or executive is not determined by a parliamentary vote. The
president possesses the power to appoint and remove cabinet members. Lastly, genuine
presidentialism prohibits any form of dual authority between the president and the
cabinet. The president exercises full control over the executive branch and retains ultimate
power!s.

Shugart and Carey highlight the importance of distinguishing the origin and
continuity of the executive and assembly as a key aspect of presidentialism. They assert
that presidentialism is characterized by the direct election of the chief executive by the
people, fixed terms for both the chief executive and assembly members, and the elected
executive’s power to appoint and oversee the government’s composition. Furthermore,
they contend that it is crucial to grant presidents certain constitutionally authorized
legislative powers to effectively implement the policy agenda supported by the
presidential election into tangible policy outcomes!®.

Accordingly, the separation of powers is central to presidentialism. Nonetheless,

the role of checks and balances is just as significant in the archetype of US

13 Matthew Soberg Shugart and John M. Carey, Presidents and Assemblies: Constitutional Design and
Electoral Dynamics (Cambridge: Cambridge University Press, 1997), 20.

Juan J. Linz, “Democracy: Presidential or Parliamentary Does it Make a Difference?” Paper prepared for
the project, “The Role of Political Parties in the Return to Democracy in the Southern Cone,” sponsored by
the Latin American Program of the Woodrow Wilson International Center for Scholars, and the World
Peace Foundation (July 1985), 3.

15 Giovanni Sartori, Comparative Constitutional Engineering: An Inquiry into Structures, Incentives and
Outcomes (Houndmills, Basingstoke, Hampshire and London: Macmillan, 1994), 83-4.

16 Shugart and Carey, Presidents and Assemblies, 19.



presidentialism. Contrarily, in hyper-presidentialism, it is a pattern where the executives
intentionally try to undermine the checks and balances but glorify the separation of
powers. According to the conventional view, state authority should be split into three
distinct functions: the legislative branch, which creates laws; the executive branch, which
implements laws; and the judiciary, which interprets laws and resolves disputes when
they arise!’.

Rose-Ackerman et. al. examine two different theories relating to the separation of
powers. According to one theory, advocates for the division and specialization of labor,
with each branch having a certain role that cannot exceed its authority'®. The second
theory, which is based on the principles of the US founding fathers, emphasized the
personal separation of powers among branches and functions as opposed to social
classes!. One of the founding fathers, James Madison, stressed the need for separation
of powers and cautioned against the tyranny that would result from concentrating the
power of the legislative, executive, and judicial branches in the hands of one person or
small group?. Merely defining the boundaries of power is not enough; there needs to be
a separation of powers and the creation of a structure in which each branch has some
degree of control over the others. Therefore, as important as it is to establish the specific
jurisdiction of each branch, it is equally essential to create a system of checks and
balances where each branch can monitor and control the acts of others?!. Thus, a
comprehensive understanding of the modern concept of the separation of powers

necessitates the incorporation of the theory of checks and balances®2.

7M. J. C. Vile, Constitutionalism and the Separation of Powers, 2™ ed. (Indianapolis: Liberty Fund, 1998),
15-19; Ergun Ozbudun, Tiirk Anayasa Hukuku, 18th ed. (Ankara: Yetkin, 2018), 190-191.

18 Rose-Ackerman, Desierto and Volosin, “Hyper-Presidentialism,” 247.

19 While Montesquieu is often credited with popularizing the concept of separation of powers, its origins
can be traced back to earlier thinkers such as Aristotle, Polybius, Cicero, St. Thomas Aquinas, and Locke.
These intellectuals, advocates of a mixed regime that incorporated elements of monarchy, aristocracy, and
democracy, believed in the partial division of state authority. Consequently, they proposed a system where
governance was distributed among “the one”, “the few”, and “the many”. This model envisioned a
monarchy led by a single ruler, elite councils representing a small segment of society, and popular
assemblies composed of the general populace responsible for managing state affairs. See. Steven G.
Calabresi, Mark E. Berghausen, and Skylar Albertson, “The Rise and Fall of the Separation of Powers,”
Northwestern University Law Review 106, no. 2 (2012): 527-550, 528-536.

20 James Madison, “Federalist No. 47,” Library of Congress, https://guides.loc.gov/federalist-papers/text-
41-50#s-1g-box-wrapper-25493412.

2l Andras Sajo, Limiting Government: An Introduction to Constitutionalism (Budapest: Central European
University Press, 1999), 69.

2 M. J. C. Vile, Constitutionalism and the Separation of Powers, 19-20.



1.1.2 Evolution to Hyper-Presidentialism

The presidential constitution of the United States of America, adopted in 1787 and
still in force, is considered quite exceptional among presidential systems worldwide?3. Its
endurance and influence have transcended the borders, especially into Latin America,
historically recognized as the “land of presidentialism?*”. The impact of the US model is
clear in this region, where extensive research has been conducted due to the prevalence
of these systems. Although Latin American constitutions are influenced by the United
States, they differ from it in several ways and are shaped by its own unique realities and
conditions. Following the decline of Spanish colonial rule, Latin America faced the
challenge of replacing absolute monarchy?. Rather than choosing between a presidential
or parliamentary system, the region faced a choice between a monarchy and a republic?®.

While the preference for a presidential system in the United States emphasized the
checks and balances of the founding fathers to prevent tyranny, the expectation of a strong
presidency has come to the fore in the debates in Latin America?’. During this time,
prominent figures like Simon Bolivar were instrumental in shaping a number of
constitutional proposals that aimed to establish strong presidential authority, which was
seen by Bolivar as the key to ensuring the independence of Latin America’s developing
nations?®. During the 1980s, a constitution-making process was reintroduced to restrain
the authoritarian governments established by the earlier constitutions. Nevertheless, in
the end, the framers of the constitutions put short-term objectives - namely, ensuring the
reelection of sitting presidents - ahead of long-term democratic ideals®.

Over two centuries since their founding, countries in Latin America have diverged
from the US model due to factors such as ineffective checks and balances, the expansion

of presidential power, democratic deficits, multi-party structures, and socioeconomic

2 Fred W. Riggs, “The Survival of Presidentialism in America: Para-Constitutional Practices,”
International Political Science Review 9 (1988); Juan J. Linz, “The Virtues of Parliamentarism,” Journal
of Democracy 1, no. 4 (Fall 1990). https://doi.org/10.1353/j0d.1990.0059.

24 José Antonio Cheibub, Zachary Elkins, Tom Ginsburg, “Still the Land of Presidentialism? Executives
and the Latin American Constitution,” in New Constitutionalism in Latin America: Promises and Practices,
ed. Detlef Nolte and Almut Schilling-Vacaflor (Surrey and Burlington: Ashgate, 2016).

25 Sule Ozsoy Boyunsuz, Diinyada Baskanlik Sistemleri: Karsilastirmali Bir Analiz (Ankara: Imge, 2017),
83.

26 José Antonio Cheibub, Presidentialism, Parliamentarism and Democracy (Cambridge: Cambridge
University Press, 2007), 151-152.

27 Rett R. Ludwikowski, “Latin American Hybrid Constitutionalism: The United States Presidentialism in
the Civil Law Melting Pot,” Boston University International Law Journal 21, no. 1 (2003): 51-52.

28 Roberto Gargarella, “Latin American Constitutionalism Then and Now: Promises and Questions,” in
New Constitutionalism in Latin America: Promises and Practices, ed. Detlef Nolte, Almut Schilling-
Vacaflor (Surrey and Burlington: Ashgate, 2016), 144; Ozsoy Boyunsuz, Diinyada Baskanlk Sistemleri,
85.

2 Rose-Ackerman, Desierto and Volosin, “Hyper-Presidentialism,” 247; Gargarella, “Latin American
Constitutionalism Then and Now,” 152.
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factors. This divergence has culminated in the development of hyper-presidentialism,
characterized by an excess of presidential power and frequently coupled with

authoritarian tendencies>’.

1.2 Theoretical Framework
In the early 1990s, Carlos Santiago Nino coined the term “hyper-

319

presidentialism®'”, suggesting that countries such as Argentina had political systems that

went beyond being simply presidential, like the United States. This extreme form of

32 ¢ 9933

presidentialism’~ “aggravated dysfunctionalities associated with presidential systems
In his article, Nino argues that the phenomenon of hyper-presidentialism in Latin
American countries stems from the consolidation of power within the executive branch,
which is further fortified by constitutional stipulations and practices. As a consequence,
these countries have witnessed a series of political crises, a decline in public support for
their presidents, and institutional instability. Hyper-presidentialism is widely
acknowledged as a pivotal element contributing to the dysfunction of presidential systems
within the region?*,

Nino further asserted that the hyper-presidentialism of the Argentine political
system undermines the rule of law and democratic processes. He posits that constitutional
reforms should focus on neutralizing hyper-presidentialism in order to strengthen
democratic institutions and improve the moral quality of the democratic system?>.

Similarly, Russia and the Weimar Republic are also analyzed under the concept
of “superpresidentialism”. Fish, for instance, discusses the concept of
superpresidentialism?$, particularly in the context of the Russian political system. He
refers to a constitutional order where the president possesses extensive powers while the
legislature is relatively weak. In Russia, the president has the authority to legislate by
decree, determine the government’s composition, and shield the executive branch from
parliamentary scrutiny. Additionally, the president oversees a large bureaucratic

apparatus. Fish suggests that superpresidentialism is not exclusive to Russia and can be

30 Ozsoy Boyunsuz, Diinyada Baskanlik Sistemleri, 84.

3L Carlos Santiago Nino, “The Debate Over Constitutional Reform in Latin America,” Fordham
International Law Journal 16, no. 3 (1992).

32 Nino, “The Debate Over Constitutional Reform in Latin America,” 640.

33 Nino, “The Debate Over Constitutional Reform in Latin America,” p. 641.

34 Nino, “The Debate Over Constitutional Reform in Latin America”.

35 Carlos Santiago Nino, “Hyperpresidentialism and Constitutional Reform in Argentina,” in Institutional
Design in New Democracies, ed. Arendt Lijphart and Carlos H. Waisman (London and New York:
Routledge, 1996).

36 Steven Fish, “The Pitfalls of Russian Superpresidentialism,” Current History 96, no. 612 (1997).



found in other post-Soviet countries and regions, like Latin America. Even though Fish
sees superpresidentialism as a democratic system, he argues that it presents several
challenges to democracy. Since power is concentrated in one individual, the president’s
competence, judgment, and health become crucial factors. Any lapse in the president’s
leadership creates a power vacuum. Superpresidentialism also tends to foster winner-
take-all politics, potentially leading to extraconstitutional actions by political forces.
Presidential elections become highly consequential, encouraging cheating and illegal
behavior by contenders and their supporters. Evidently, the term broadly encompasses
hyper-presidentialism, as will be analyzed in the subsequent paragraphs, and relates to
examples of hyper-presidential systems in Latin America, as suggested by Fish. What
these systems have in common is that the presidents have extensive powers and checks
and balances are weakened.

This viewpoint resonates with Guillermo O’Donnell’s thorough analysis of the
concept of delegative democracy. O’Donnell extensively examined this concept and
elaborated on its distinctive characteristics within the realm of political discourse?”.
According to O’Donnell, delegative democracies are built on the fundamental notion that
the elected presidents possess the authority to govern as they see fit, though constrained
by existing power relations and constitutional term limitations®®. In this context,
O’Donnell categorizes delegative democracies as democracies in the sense that they
satisfy Robert Dahl’s criteria for polyarchy*.

However, it is worth noting that delegative democracy is often regarded as more
democratic, yet comparatively less liberal when compared to representative democracy*.
This perspective highlights the centrality of majority rule and endows the president with
substantial authority to represent the collective interests of the nation throughout their
specified term in office. Consequently, other institutional apparatuses such as courts,
legislatures, and political parties are frequently viewed as nuisances to the president’s
authority within the context of delegative democracy*'. O’Donnell also argues that

“The horizontal accountability characteristic of representative democracy is
extremely weak or nonexistent in delegative democracies. Furthermore, since
the institutions that make horizontal accountability effective are seen by

37 Guillermo O’Donnell, “Delegative Democracy,” Journal of Democracy 5, no. 1 (January 1994).
https://doi.org/10.1353/j0d.1994.0010.

38 O’Donnell, “Delegative Democracy,” 59.

39 O’Donnell, “Delegative Democracy,” 56

40 O’Donnell, “Delegative Democracy,” 60. See also Peter H. Smith and Melissa R. Ziegler, “Liberal and
[lliberal Democracy in Latin America,” Latin American Politics and Society 50, no. 1 (Spring, 2008).

41 O’Donnell, “Delegative Democracy,” 60.

10



delegative presidents as unnecessary encumbrances to their mission, they

make strenuous efforts to hamper the development of such institutions**.”

Accordingly, presidents are seen as “saviors of the country” (salvadores de la
patria). Thus, the characteristics of delegative democracies include the extreme
personalization of politics and the tendency for presidents to bypass parliaments and rule
the country by presidential decree (decretismo)*’. There is no doubt that this is a
degeneration that drives the presidential system from its democratic spirit and leads to
excessive concentration of power in the hands of the president. According to Sartori,
“decretismo” is a dysfunctional response of non-functioning systems*'. Although
decisions are made more slowly in institutionalized democracies, the institutional
mechanisms in their creation and the duration of discussion reduce the likelihood of error
and facilitate their implementation once decisions are made. In contrast, in delegative
democracies, decisions are taken by the president and their close circle without being
submitted to a wide discussion and consultation process®. As a result, elected presidents
in these democracies tend to adopt a polarizing approach and discourse in their relations
with the state and the public that excludes and neutralizes the actors and civil society
organizations envisaged by the system®*S.

Building upon O’Donnell’s line of thinking, Larkins elaborates that hyper-
presidentialism is a more extreme form of delegative democracy*’. In light of this, it is
clear that both O’Donnell and Larkins emphasize the disproportionate concentration of
power in the hands of the president. However, the processes that lead to this concentration
differ. While presidential dominance in delegative democracies is a coincidental outcome
of historical, social, political, and economic factors, in hyper-presidentialism, it is an
“overt action by the president to change the regime and centralize power in his or her
hands*®.” In addition, hyper-presidentialism is characterized by an even greater
centralized power in the executive and a remarkable lack of checks and balances*. Hyper-
presidential systems represent the president’s effective maneuver to circumvent
constitutional checks and reshape both formal and informal regulations to serve personal

or other agendas. In these setups, presidents must actively strive to alter the rules to

42 O’Donnell, “Delegative Democracy,” 61-62.

4 O’Donnell, “Delegative Democracy,” 66.

4 Sartori, Comparative Constitutional Engineering, 164.

4 O’Donnell, “Delegative Democracy,” 66.

46 Mustafa Oksar, 2017 Anayasa Degisiklikleri Cercevesinde Yiiriitme Erkinin Ustiinliigii (Ankara: Yetkin,
2019), 40.

47 Larkins, The Legacies of Hyper-Presidentialism, 64.

48 Larkins, The Legacies of Hyper-Presidentialism, 65.

4 Larkins, The Legacies of Hyper-Presidentialism, 64.
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consolidate more authority within the presidential sphere. The president’s efforts to
undermine checks and balances would inevitably target the legislative and judicial
branches. Evidently, controlling the judiciary is one of the means by which presidents
amass excessive power. In order to exert control over the judiciary, presidents must
employ strategies such as altering the composition or jurisdiction of the judicial branch
or implementing both approaches simultaneously. These actions are undertaken with the
aim of safeguarding themselves against constitutional scrutiny and establishing a judicial
system that is conducive to the fulfillment of their objectives. Having a judiciary or
constitutional court that aligns with the president’s interests can serve as a valuable
instrument for consolidating power and legitimizing the new set of rules that govern the
political landscape®. In these systems, the legislature is predominantly under the control
or dominance of the president’s political party, and it will either pass supportive laws or
remain silent while the executive changes the political system?!.

The expansion of presidential powers in hyper-presidential countries includes
extensive decree powers, exclusive legislative initiative, the ability to propose
constitutional amendments, partial veto powers, and the power to call for referendums>2.
Additionally, non-legislative institutional features, such as the president’s ability to
appoint ministers without congressional approval and the existence of emergency powers,
further enhance the president’s authority>>.

It is possible to achieve hyper-presidentialism through either “undemocratic,
illegal, or quasi-illegal” means, such as self-coups or plebiscites®* in which the president
can alter the rules of the game. In such situations, the president may bend or break the
rules to consolidate their power while maintaining the appearance of respect for legal
values. Larkins gives the examples of France and Argentina, explaining that presidents
accomplish this through the widespread use of quasi-constitutional decrees and
plebiscitary means. In other instances, he cited examples in Peru and Russia where
presidents have created hyper-presidentialism as a result of a self-coup®. It is worth

keeping in mind that the referendum for the constitutional amendments of 2017 in Turkey

50 Larkins, The Legacies of Hyper-Presidentialism, 65-66.

5! Larkins, The Legacies of Hyper-Presidentialism, 66.

52 Cheibub, Elkins, Ginsburg, “Still the Land of Presidentialism?”; Marcelo Alegre and Nahuel Maisley,
“Presidentialism and Hyper-Presidentialism in Latin America,” in The Oxford Handbook of Constitutional
Law in Latin America, ed. Conrado Hiibner Mendes, Roberto Gargarella and Sebastian Guidi (Oxford:
Oxford University Press, 2022), 384.

53 Alegre and Maisley, “Presidentialism and Hyper-Presidentialism in Latin America,” 384-385.

5% Ozsoy Boyunsuz, “The AKP’s Proposal for a “Turkish Type of Presidentialism” in Comparative
Context,” 7.

55 Larkins, The Legacies of Hyper-Presidentialism, 69.
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“to alter the rules of the game” was held during a state of emergency, which could be
described as a period when fundamental freedoms essential to a genuinely democratic

process were curtailed®, as will be seen in the subsequent chapters.

1.3 Conclusion

In examining government relations, it is often concentrated on the interactions
between the legislative and executive branches. However, a thorough grasp of the
political landscape necessitates looking beyond this paradigm, especially in presidential
systems in some Latin American countries and Turkey. It is equally important to analyze
how the government and opposition interact.

The opposition constitutes an indispensable element within the democratic
representation framework®’. One of its primary functions lies in its role - checking on

t°8. Therefore, it is equally important to examine the suppression of opposition

governmen
as one of the president’s attempts to undermine checks and balances. This study therefore
places a special emphasis on the role of the opposition in Turkey’s hyper-presidential

system that emerged after the 2017 constitutional amendments.

56 OSCE, Republic of Turkey Constitutional Referendum: 16 April 2017, OSCE/ODIHR Limited
Referendum Observation Mission Final Report (Warsaw: June 22, 2017).

57 Dahl, “Preface”.

8 Ludger Helms, “Studying Parliamentary Opposition in Old and New Democracies: Issues and
Perspectives,” The Journal of  Legislative Studies 14, no. 1-2 (2008).
https://doi.org/10.1080/13572330801920788.
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CHAPTER 2

2 TURKEY’S POLITICAL EVOLUTION IN RECENT DECADES

Turkey’s political landscape has changed a lot since the AKP took power in 2002.
It heavily influenced the constitution, policies, and structures of the institutions. Chapter
2 analyzes Turkey’s historical background before the AKP and then examines the
political evolution under the AKP until 2017. It clarifies the major AKP initiatives,
programs, and tactics, as well as how they have influenced Turkey’s development.
Additionally, the chapter looks at the debates on the presidential system, focusing
especially on the political environment before the referendum, the referendum campaign,

and its characterization as a plebiscite.

2.1  Historical Background

Stifling dissent and restricting freedom of expression have been a continuous and
long-standing trend in Turkey’s history, dating back to the Ottoman Empire. This chapter
explores a short history of political opposition in Turkey, covering both the era of the
Ottoman Empire and the aftermath of the establishment of the Turkish Republic. The
historical narrative reveals that the challenges Turkey faces today regarding democracy
and freedom of expression are part of a broader, long-standing struggle. Having a
thorough understanding of this historical context is essential to comprehending the
current problems that Turkey is facing in these areas.

Journalism began too late in the Ottoman Empire in 1831, although foreigners and
non-Muslim citizens used to print some newsletters within the Empire. However, these
newsletters were not considered part of Ottoman journalism, and the first newspaper of
the Empire was agreed to be the Takvim-i Vekayi, which was ordered to be founded by
Sultan Mahmud II himself. However, it should not be considered a newspaper as it is
today since it was printed by the civil servants of the palace to inform citizens about the
reforms. Even though it was a newspaper of the Sultanate, it was censored from time to
time and eventually shut down®.

Moving forward to the late 19" century, the Ottoman Empire saw significant
political developments. In 1876, the first constitution was promulgated during the reign
of Sultan Abdulhamid II by the efforts of Grand Vezir Midhat Paga®. A bicameral

parliament was established, and the Sultan even accepted some basic human rights,

39 M. Kazim Benek, “Osmanli’da Basmin Dogusu ve I1. Mesrutiyete Kadarki Gelisimi,” Siirt Universitesi
Sosyal Bilimler Enstitiisii Dergisi 6, no. 7 (2016).

60 Roderic H. Davison, Reform in the Ottoman Empire: 1856-1876 (Princeton: Princeton University Press,
1963).
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including press freedom®'. However, he ensured his right to declare a state of siege during
an emergency and send into exile any person he deemed dangerous to himself or the
empire®?. Due to the crisis that emerged from the Russo-Turkish War (1877-1878), he
“suspended” the parliament until the Empire was ready for a parliamentary monarchy and
never summoned it again for thirty years®?.

With the promulgation of the 1908 Constitution, freedom of association was
introduced for the first time in the Ottoman Empire, albeit with restrictive and ambiguous
definitions®*. Nevertheless, the Empire’s strict press censorship remained in effect,
leading to the deaths of four journalists between 1909 and 1923%°. During the transition
phase from the Ottoman Empire to the Republic of Turkey, the establishment of the 1921
Constitution, which de facto abolished the monarchy®®, did not show an increased era of
press freedom. Instead, it was ordered to cease the opposition newspapers®’.

The parliament under the 1921 Constitution was not merely a legislative branch
but an organ that concentrated all the powers within itself; it was a system of assembly
government that held legislative, executive, and even judicial authority. The founder
father, Mustafa Kemal, assumed the separation of powers as a characteristic of
constitutional monarchy and abstained from it in favor of the principle of supremacy of
the parliament, to break the chains from the Ottoman Sultanate®®. With the establishment
of the 1924 Constitution, the supremacy of the parliament was ensured; however, an
executive power emerged within the legislative branch, thereby transitioning to a

parliamentary system®’.

61 1876 Ottoman Empire Constitution, art. 12. “The press is free under the law.”

62 1876 Ottoman Empire Constitution, art. 113. “In the event that there are signs and evidence indicating
that a revolution is about to break out in a part of the country, the government has the right to declare an
administrative state of emergency in that part of the country. The administrative state of emergency shall
consist of the temporary suspension of laws and regulations, and the method of administration of the place
under the administrative state of emergency shall be determined by special order. It is exclusively in the
power of the Sultan to expel and expel from the Sultanate those who are proven to have violated the security
of the government upon the investigation by the administrative police.”; Alan Palmer, The Decline and Fall
of the Ottoman Empire (New York, Barnes & Noble, 1994), 145-146.

8 Palmer, The Decline and Fall of the Ottoman Empire, 151; Giuseppe Franco Ferrari, “Rights and
Freedoms in the Turkish Constitution of 1924,” DPCE Online 61, no. 4 (2023): 3598.
http://dx.doi.org/10.57660/dpceonline.2023.2051.

6 Robert Bianchi, Interest Groups and Political Development in Turkey (Princeton: Princeton University
Press, 1984), 109-110.

6 Ahmet Cakir, “Basin  Tarihi:  Sansiir  Tarihi,”  Radikal, July 22, 2001,
https://web.archive.org/web/20150518101825/http://www.radikal.com.tr/haber.php?haberno=8708.

% Selin Esen, “The Place of the Judiciary in the 1924 Constitution of Turkey,” DPCE Online 61, no. 4
(2023): 3608. http://dx.doi.org/10.57660/dpceonline.2023.2052.

87 Ferrari, “Rights and Freedoms in the Turkish Constitution of 1924,” 3605.

%8 Esen, “The Place of the Judiciary in the 1924 Constitution of Turkey,” 3608-3609.

% Esen, “The Place of the Judiciary in the 1924 Constitution of Turkey,” 3609.
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The trend of censorship continued even after the establishment of the Republic of
Turkey in 1923, when democracy was not immediately realized. In the period leading up
to the establishment of the republic, the Cumhuriyet Halk Firkas: (CHF, Republican
People’s Party) sought to suppress alternative political movements in order to establish a
homogeneous Turkish identity for the nation-building of the young republic. Dissent was
often interpreted as opposition to Kemalist ideology’®. One example of this was the
feminist Kadinlarin Halk Firkasi (Women’s People’s Party)’!, which was eventually
banned in 192472,

The parliament was controlled by a single political party, and there were reports
that independent candidates faced obstacles in entering parliament through public
pressure’s. Notably, Zeki Bey, the only independent deputy in parliament, opposed a bill
that sought to abolish the caliphate and was deemed a traitor for his stance’. In his
memoirs, Zeki Bey even claimed that Mustafa Kemal ordered his assassination due to his
opposition’®. Meanwhile, the Kurds began a rebellion under the leadership of Sheikh Said
following the caliphate’s abolition’. On February 25, 1925, the government declared
martial law and suppressed the uprising. Subsequently, those who founded a group based
on religious principles to achieve political goals were labeled traitors through an
amendment to the first article of the Law of High Treason”’.

On March 4, 1925, the Law on Maintenance of Order was enacted, granting the

government broad powers for two years and establishing “Independence Tribunals™’®,

70 Turkuler Isiksel, “Between Text and Context: Turkey’s Tradition of Authoritarian Constitutionalism,”
International Journal of Constitutional Law 11, no. 3 (2013): 712. doi:10.1093/icon/mot024.

"I Bertil Emrah Oder, “The Feminist Struggle and the 1924 Constitution: Feminists as Constitutionalists,”
DPCE Online 61, no. 4, (2023): 3518-3519. http://dx.doi.org/10.57660/dpceonline.2023.2046.

2 Oder, “The Feminist Struggle and the 1924 Constitution,” 3522.

3 Alexander E. Balistreri, “Turkey’s Forgotten Political Opposition: The Demise of Kadirbeyoglu Zeki
Bey,” Welt Des Islams: International Journal for the Study of Modern Islam 55, no. 2 (2015): 167-168.

4 Tiirkiye Biiyiik Millet Meclisi Zabit Cerideleri, Devre 2, Cilt 7, March 3, 1924,

75 Balistreri, “Turkey’s Forgotten Political Opposition,” 175.

76 For more information see, Robert Olson, The Emergence of Kurdish Nationalism and the Sheikh Said
Rebellion, 1880-1925 (Austin: University of Texas Press, 1989), 108-127; Martin van Bruinessen, Agha,
Shaikh and State: The Social and Political Structures of Kurdistan (London and New Jersey: Zed Books,
1992), 286-289; Mete Tuncay, Tiirkive Cumhuriyeti'nde Tek-Parti Yonetimi 'nin Kurulmasi (1923-1931)
(Ankara: Yurt, 1981), 127-139.

7 The first version of the article was as follows: “Those who oppose the legitimacy of the Grand National
Assembly by word, deed or written and those who cause sedition are considered traitors.”; Olson, The
Emergence of Kurdish Nationalism and the Sheikh Said Rebellion, 123-124; Tungay, Tiirkiye
Cumhuriyeti'nde Tek-Parti Yonetiminin Kurulmasi, 135.

78 Robert W. Olson and William F. Tucker, “The Sheikh Sait Rebellion in Turkey (1925): A Study in the
Consolidation of a Developed Uninstitutionalized Nationalism and the Rise of Incipient (Kurdish)
Nationalism,” Die Welt des Islams: International Journal for the Study of Modern Islam 18, no. 3-4 (1978):
203, 124. https://doi.org/10.2307/1570466; Erik Jan Ziircher, The Unionist Factor: The Role of the Committee of
Union and Progress in the Turkish National Movement (1905-1926) (Leiden: E. J. Brill, 1984), 140; Tungay,
Tiirkiye Cumhuriyeti’'nde Tek-Parti Yonetiminin Kurulmasi, 139; Zeynep Alemdar, “’Modelling’ for
Democracy? Turkey’s Historical Issues with Freedom of Speech,” Middle Eastern Studies 50, no. 4 (July
2014): 570.
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Under this law, all major newspapers except two were shut down, effectively silencing
critics of the ruling party’®. Prominent leftists, communists, and journalists were also tried
by these tribunals®’, and the leaders of the Kurdish rebellion were subsequently executed
for sedition®'. On June 3, 1925, the Progressive Republican Party’s (Terakkiperver
Cumhuriyet Firkast) offices were closed by the Independence Tribunals after it declared
that respect for religious traditions and beliefs contributed to the Kurdish uprising in the
Southeast®?. Similarly, the Free Party (Serbest Firka), founded in 1930, was dissolved
shortly after its inception. During this period, the political opposition underwent a
systematic elimination. Elections were structured with a two-tier system and limited to a
single choice, which was not free or competitive®>.

Additionally, the use of Penal Code provisions to suppress free expression has
been a longstanding practice, dating back to the early years of the Republic. For instance,
the Turkish Penal Code No. 765, the first penal code of the Republic that came into force
in 1926, was utilized to suppress the far-right opposition. Its Article 163 was considered
a continuation of the Law of High Treason®. The Law on Maintenance of Order was

abolished in 1929, but in 1931, during efforts to establish a multi-party regime, the critical

7 Olson and Tucker, “The Sheikh Sait Rebellion in Turkey (1925),” 204.

80" Ziircher, The Unionist Factor, 140-141; Tuncay, Tiirkive Cumhuriyeti'nde Tek-Parti Yonetimi nin
Kurulmast, 142-146; Olson and Tucker, “The Sheikh Sait Rebellion in Turkey (1925),” 204.

81 QOlson, The Emergence of Kurdish Nationalism and the Sheikh Said Rebellion, 123-124; van Bruinessen,
Agha, Shaikh and State, 290-291; Olson and Tucker, “The Sheikh Sait Rebellion in Turkey (1925),” 205;
Bernard Lewis, The Emergence of Modern Turkey, 2™ ed. (London, Oxford and New York: Oxford
University Press, 1968), 266.

82 QOlson and Tucker, “The Sheikh Sait Rebellion in Turkey (1925),” 206-209; Tungay, Tiirkiye
Cumhuriyeti’'nde Tek-Parti Yonetimi’'nin Kurulmasi, 146-149; Mona Hassan, Longing for the Lost
Caliphate: A Transregional History (Princeton and Oxford: Princeton University Press, 2016), 169-170.

8 Asli Topukeu, “1924 Constitution and the Protection of Fundamental Rights” DPCE Online 61, no. 4
(2023): 3588.

8 Turkish Penal Code, no. 765, March 13, 1926 (repealed), art. 163. “Anyone who, in violation of
secularism, establishes, organizes, or directs and manages a society for the purpose of adapting the social,
economic, political, or legal basic order of the state, even partially, to religious principles and beliefs, shall
be punished with heavy imprisonment for eight to fifteen years.

Those who join such societies or guide others to join such societies shall be sentenced to heavy
imprisonment for five to twelve years.

Anyone who, contrary to secularism, uses religion or religious sentiment or things considered sacred by
religion as a means of propaganda or indoctrination for the purpose of adapting the social, economic,
political, or legal basic order of the state, even partially, to religious principles and beliefs, or for political
purposes or for the purpose of obtaining and establishing political advantage, shall be punished with heavy
imprisonment for five to ten years.

Any person who, for the purpose of obtaining personal influence or benefit, uses religion, religious
sentiments, or things recognized as sacred by religion or religious books as a means of propaganda or
incitement by any means whatsoever, shall be punished with heavy imprisonment for two to five years.
The penalty of imprisonment shall be increased by one-third for those who commit the acts specified in the
above paragraphs within state offices, municipalities, or economic enterprises whose capital partially or
wholly belongs to the state, trade unions, labor organizations, schools, institutions of higher education, or
among their officers, employees, or members.

If the acts specified in the third and fourth paragraphs are committed by means of broadcasting, the penalty
to be imposed shall be increased by half.”
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press was silenced by implementing Press Law No. 1881. This law empowered the
government to suspend the publication of newspapers that were deemed detrimental to
the “general politics of Turkey”®>.

Following the Kurdish insurrection, the government identified communism as the
next internal threat, in line with the international trend at the time. In 1936, an amendment
was made to the Turkish Penal Code that prohibited the establishment of organizations
aimed at spreading communism and making communist propaganda®®. This amendment
led to the development of legal provisions that could be utilized to restrict freedom of
expression, the freedom of the press, and the freedom of association. Consequently,
numerous individuals were subjected to trials and convictions based on news articles and
translations®’.

Despite the restrictions on freedoms imposed, a shift towards greater political
pluralism began to take shape with the emergence of an opposition party in 1946. The
newly formed Democrat Party (Demokrat Parti, DP), which originated within the
parliament, prompted the ruling CHP to adopt a more lenient stance towards associations.

In contrast to the previous version, the 1946 amendment to the Law of Associations aimed

85 Turkish Press Law no. 1881, July, 25, 1931, art. 50 (repealed). "Newspapers or magazines may be
temporarily suspended by the decision of the Executive Board of Deputies for publications that affect the
public policy of the country. The provisions of Article 18 shall be applied to those who continue to publish
a newspaper or periodical closed in this way.

The responsible persons of a newspaper closed in this way may not publish a newspaper under another
name during the period of suspension."; Alemdar, “’Modelling’ for Democracy?” 570.

8 The Law Amending Some Articles of the Turkish Penal Code, no. 3038, June 23, 1936, art. 141-142
(repealed). Art. 141. “Any person who establishes, organizes, or directs societies with the aim of
establishing the domination of one social group over the others in the country by the use of violence, or to
eliminate a social group by the use of violence, or to overthrow the economic or social orders established
in the country by the use of violence, shall be punished with heavy imprisonment from five years to twelve
years.

The same penalty shall be imposed on anyone who establishes, organizes, or directs societies within the
country with the aim of overthrowing any political or legal order of the society by the use of violence.
Anyone who participates in these organizations shall be punished with heavy imprisonment for one to three
years.

Any person who establishes, organizes, or directs a society that aims to shake or weaken national sentiment
in the country, except for the cases indicated in the above paragraphs, shall be sentenced to one to three
years of imprisonment with hard labor.

Anyone who participates in the aforementioned associations shall be sentenced to imprisonment for six
months to two years.

The penalties to be imposed on those who re-organize the above-mentioned societies, which have been
ordered to be disbanded, even under a false name or by collusion, shall be increased by not less than one
third.” Art. 142. “Whoever uses propaganda to establish the domination of one social group over the others
in the country through the use of violence, or to abolish a social group through the use of violence, or to
overthrow economic or social orders established in the country through the use of violence, or to overthrow
any political or legal order of the country through the use of violence, shall be punished with imprisonment
from one year to five years.

If the propaganda is intended to shake or weaken national sentiment, the penalty shall be imprisonment for
six months to two years.

Anyone who praises the acts mentioned above shall also be sentenced to the same penalty.”

87 Alemdar, “’Modelling’ for Democracy?” 571.
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to promote the development of civil society by liberalizing the regulations governing
associations®®.

The DP, which came to power in 1950, initially began with modest political
liberalization®® and declared freedom of the press with the passage of the Press Law®®.
However, this was short-lived, as major restrictions were imposed on the press just four
years later with the enactment of the Law on Certain Offenses Committed by Broadcast
or Radio”!. This law made it a crime to publish news that undermined the political or
financial reputation of the state®?, resulting in the imprisonment of 26 journalists between
1959 and 1960. Over time, the DP became increasingly restrictive, both within and
outside of parliament.

In 1960, the government formed an investigation council with the power to act as
prosecutors and judges, allowing it to shut down publishing houses, ban certain
publications, and confiscate them®’. Additionally, the government expropriated the
properties belonging to the opposition CHP and abolished their right to speak on the radio
and participate in elections through a joint list as part of a broader overhaul of the Election
Law. Simultaneously, a significant encroachment on academic freedom was observed as
university autonomy was effectively terminated. Furthermore, an evident relationship
between political preferences and administrative measures emerged as the city of
Kirsehir, which had backed the CHP in previous elections, was demoted from its position

as a city to that of a district within the administrative hierarchy®?.

88 Bianchi, Inferest Groups and Political Development in Turkey, 114; Alemdar, “’Modelling’ for
Democracy?” 570.

% Isiksel, “Turkey’s Tradition of Authoritarian Constitutionalism,” 713.

90 Turkish Press Law no. 5680, July 24, 1950, art. 1 (repealed). “The press is free.

Printed works and their publication shall be subject to the provisions of this law.”

! Law on Certain Offenses Committed by Broadcast or Radio no. 6334, June 17, 1954(repealed).

92 Law on Certain Offenses Committed by Broadcast or Radio no. 6334, March 17, 1954, art. 3 (repealed).
“Those who publish false news, reports, or documents of this nature, which are of such a nature as to
undermine the political or financial reputation of the state or to cause public alarm and excitement, shall be
sentenced to imprisonment from 1 year to 3 years and a heavy fine not less than 2,500 liras.”

9 Alemdar, “’Modelling’ for Democracy?” 570; Law on the Duties and Powers of the Grand National
Assembly of Turkey Investigation Council no. 7468, April 28, 1960, art. 2 (repealed). “The Investigation
Committees of the Grand National Assembly of Turkey are authorized to:

a) To prohibit all kinds of publications in order to ensure the safe conduct of the investigation,

b) In case of non-compliance with the publication ban, the publication or distribution of the publication or
non-publication shall be prohibited.

c¢) The confiscation of the periodical or non-periodical, the suspension of the publication of the periodical,
or the closure of the printing house

¢) seizure of all kinds of documents, documents, or goods deemed necessary for the investigation or which
are among the means of evidence,

d) To take measures and decisions on meetings, movements, demonstrations, and similar activities of a
political nature,

e) To take all measures and decisions it deems necessary for the safe conduct of the investigation and to
make use of all means of the government”

4 Yilmaz Turgut, Siyasal Muhalefet, 334.
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The DP’s “national will” discourse, which prioritized its parliamentary majority
over the opposition and the critical importance of pluralist democracy, had a long-term
negative impact. This demonstrated the party’s willingness to suppress any opposition
and set an unfortunate precedent for future governments. It failed to recognize the
importance of opposition and democracy, ultimately undermining its own legitimacy®°.

On May 27, 1960, the Turkish military launched a coup, toppling the government,
executing its top leaders and putting an end to the country’s first attempt at democratic
transition. In the aftermath of the military takeover, the Constituent Assembly passed the
1961 Constitution, which is widely regarded as the most liberal constitution in the history
of the Republic®®. The 1961 Constitution provided for the separation of powers, checks
and balances, and the autonomy of administrative agencies. Furthermore, it ensured the
independence of the judiciary and established the Constitutional Court. It was particularly
protective of the freedom of association, stating that “everyone possesses the right to
establish an association without obtaining prior permission.” However, this
constitutional guarantee did not last long, as the government was granted the power to
suspend associational activity through constitutional amendments passed in 19717,

In 1971, Turkey faced yet another military intervention that granted vast powers
to the generals to suppress freedom of expression. With the enactment of martial law, the
military was given the authority to censor broadcasts and communications through any

means, as well as impose heavy fines and imprisonment’®. The Constitution was amended

%5 Yilmaz Turgut, Siyasal Muhalefet, 335.

% Ergun Ozbudun, “Democracy, Tutelarism, and the Search for a New Constitution”, in Turkey’s
Democratization Process, ed. Carmen Rodriguez, Antonio Avalos, Hakan Yilmaz and Ana I. Planet
(London and New York: Routledge, 2014), 296.

7 Bianchi, Interest Groups and Political Development in Turkey, 109-110.

% Martial Law no. 1402, May 15, 1971, art. 3 and 16 (repealed). “The Martial Law Commander is
authorized to take the extraordinary measures listed below in cases required by the general security and
public order in the Martial Law region:

a) To search residences and all kinds of buildings belonging to associations, political parties, unions, clubs,
and other institutions with legal personalities (including autonomous institutions), as well as their premises
and all kinds of indoor and outdoor spaces, and to seize evidence or goods subject to compulsory acquisition
from them without any application, request, or decision;

b) To impose, record, or stop censorship on broadcasts and communications made by all kinds of means
such as telephone, radio, television, including broadcasts of the Turkish Radio and Television Corporation,
and to make use of them primarily in circumstances requiring service;

¢) To control all kinds of publications, communications, letters, telegrams, and other communications made
through words, writings, pictures, films, and sounds; to register the printing and publication of newspapers,
magazines, books, and other publications, and to impose censorship on them or prohibit their entry into the
Martial Law region; to close printing houses that print or publish printed documents such as books,
magazines, newspapers, brochures, posters, banned by the Martial Law Command;

d) To expel from the Martial Law region or prohibit entry into certain places within this region for those
convicted of crimes committed against public order, state forces, personal liberty, public safety, murder, or
effective actions against individuals, or those under general security surveillance, or those without a specific
residence in the Martial Law region, or other suspicious individuals;
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that same year to impose further restrictions on freedom of expression, press, and

association?”, leading to the closure of 39 newspapers and the arrest of numerous

e) To prohibit the possession, preparation, production, or transport of all kinds of weapons, ammunition,
bombs, destructive materials, explosive materials, radioactive materials, or gases, and to issue orders for
the delivery of items, tools, or vehicles used in their preparation or production, to search and collect them;
f) To temporarily suspend or permit the use of strike and lockout powers; to prohibit, prevent, or take
preventive measures against actions such as occupation, actual situation, boycott, and slowdown of work;
g) To prohibit all kinds of meetings or demonstrations in closed or open places, to suspend the activities of
all kinds of associations and organizations, or to subject them to permission; to subject the establishment
of new associations to permission;

h) If necessary, to control commercial and industrial institutions that produce, store, transport, and sell
essential commodities, and to take measures required by the needs;

i) To control, close, or determine the opening and closing times and limit the entertainment places such as
casinos, coffeechouses, pubs, taverns, theaters, cinemas, bars, discos, clubs, and other gaming halls;

Jj) To take measures regarding land, sea, and air traffic regulations, to record or prohibit the entry and exit
of transportation vehicles into the region for security purposes;

k) To keep records of those who want to enter or leave the Martial Law region;

1) To record and prohibit going out into the streets and, if necessary, to take all or some of the civil defense
measures;

m) If necessary, to benefit from the buildings, vehicles, and personnel belonging to the Treasury, special
administrations, and municipalities in the Martial Law region;

n) To implement the decisions of the Council of Ministers regarding Martial Law.

During the use of the duties and powers listed in this article, the provisions of the Constitution regarding
the privileges and immunities granted to diplomatic missions and their members by international law, as
well as legislative immunity, are reserved.”

9 Constitutional Amendment on amending some articles and adding temporary articles to the Constitution
of the Republic of Turkey no. 1488, September 22, 1971, Art. 22, 26, 29, 46 (repealed). Art. 22. “The press
is free; cannot be censored.

The state shall take measures to ensure the freedom of the press and of obtaining information.

Freedom of the press and of obtaining information may be restricted by law only in cases where it is
necessary to protect the integrity of the state and nation, public order, national security, confidentiality
required by national security, or general morality, or to prevent encroachment upon the dignity, honor, and
rights of individuals, to prevent incitement to commit crimes, or to ensure the fulfillment of the purpose of
the judiciary.

Without prejudice to decisions to be made by the judiciary within the limits specified by law for the purpose
of fulfilling the judiciary’s function, no publication ban shall be imposed on events.

Newspapers and magazines published in Turkey may be confiscated by judicial decision in cases where
crimes specified by law are committed; and also, in cases where there is imminent danger to the integrity
of the state and nation, national security, public order, or general morality, upon the order of the competent
authority clearly authorized by law. The competent authority issuing the confiscation order shall notify the
court of this decision within 24 hours at the latest. If the court does not approve this decision within three
days at the latest, the confiscation decision shall be deemed null and void.

Newspapers and magazines published in Turkey may be closed by court decision in cases where they are
convicted of publishing contrary to the principles of national, democratic, secular, and social Republic
based on national security, public order, general morality, human rights, and freedoms, or the indivisibility
of the state and nation of the Republic.” Art. 26. “Individuals and political parties have the right to benefit
from non-official communication and broadcasting tools held by public legal entities. The conditions and
procedures for this benefit are regulated by law in accordance with democratic principles and fairness
standards. Except for cases based on a reason that threatens the integrity of the State, the nation, and human
rights-based national democratic, secular, and social Republic, national security, and general morality, the
law cannot impose restrictions preventing the public from obtaining information, reaching opinions and
thoughts, and freely forming public opinion through these means.” Art. 29. “Everyone has the right to
establish associations without prior permission. The manner and procedures for the exercise of this right
shall be prescribed by law. The law may impose limitations for the purpose of preserving the integrity of
the State’s territory and nation, national security, public order, and general morality.

No one shall be compelled to become a member of an association or to remain a member thereof.
Associations may be dissolved by a judicial decision in cases specified by law. In cases where delay would
be detrimental to the integrity of the State’s territory and nation, national security, public order, and general
morality, the activity may be suspended by the order of the authority explicitly authorized by law until a
judicial decision is rendered.” Art. 46. “Workers and employers have the right to establish unions and union
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journalists and academics!?. Although the 1960 coup had outlawed Turkey’s two major
parties, the 1971 military interference was less extreme and only resulted in the banning
of two minor parties—the Workers’ Party of Turkey (Tiirkiye Is¢i Partisi, TIP) and the
National Order Party (Milli Nizam Partisi, MNP)—by the Constitutional Court'®!. The
highly politicized atmosphere of the 1970s led to the enactment of a very restrictive law
of associations as a reaction to civil society organizations!%?. Despite the end of military
rule in 1973, there were still restrictions on freedom of expression and the press.

In the late 1970s, Turkey’s political and economic crises intensified, resulting in
internal conflicts within the coalition government and ultimately leading to the regime’s
collapse through a military intervention on September 12, 1980. The impact of the 1980
coup on political parties was significant. Within a year, the National Security Council,
the military governing body, banned all parties and their leaders who had been in power
prior to the coup. Additionally, numerous journalists and writers were handed harsh
sentences, totaling 3,351 years and three months in jail. The 1982 Constitution that
followed, which emerged as a result of the coup, imposed severe restrictions on
fundamental rights and freedoms, with strict governmental rules in place for any
opposition'®. As Isiksel argues that “the 1982 Constitution should be understood as a

104> She defines authoritarian

paradigmatic instance of authoritarian constitutionalism
constitutionalism as taking the form of a commitment to a constitution that subordinates
citizens’ freedoms to an oppressive conception of public order and security!'®. Moreover,
political parties were prohibited from establishing youth and women’s branches, and it
became illegal for students, academics, and civil servants to join political parties'®. Under
military rule, State of Emergency Law was implemented, further restricting freedom of

107

expression and assembly'®’. This law allowed for the prohibition and collection of

publications, the regulation and banning of broadcasts and publications, and the control

federations, to freely join them, and to withdraw from membership without prior permission. The
procedures and principles to be followed in the exercise of these rights shall be specified by law. The law
may impose limitations for the purpose of preserving the integrity of the state and nation, national security,
public order, and general morality.

The statutes, management, and operations of unions and union federations shall not be contrary to
democratic principles.”

100 Alemdar, “’Modelling’ for Democracy?” 571.

101 Sabri Sayari, “The Changing Party System,” in Politics, Parties, and Elections in Turkey, ed. Sabri
Sayar1 and Yilmaz Esmer (Boulder and London: Lynne Rienner, 2002), 15.

102 Law of Associations no. 1630, December 2, 1972 (repealed); Alemdar, “’Modelling’ for Democracy?”
571.

103 Alemdar, “’Modelling’ for Democracy?” 572.

104 Isiksel, “Turkey’s Tradition of Authoritarian Constitutionalism,” 716.

105 Isiksel, “Turkey’s Tradition of Authoritarian Constitutionalism,” 710.

106 Sayari, “The Changing Party System,” 24.

107 State of Emergency Law no. 2935, October 27, 1983.
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and prevention of stage plays and movies. Meetings and demonstrations, both indoors
and outdoors, could also be prohibited, postponed, controlled, or disbanded'%®.

Ahead of the 1983 parliamentary elections, the National Security Council vetoed
the candidacies of numerous individuals, allowing only three newly formed parties to

compete!??

. Despite the end of military rule with the 1983 elections, restrictions on
fundamental rights persisted!!’, with political restrictions continuing until 1987.
However, that year, a referendum was held to lift the political bans imposed by temporary
Article 4 of the Constitution, which allowed political leaders from the 1970s to return to
the political stage!!!.

During the 1990s, Turkey’s efforts to join the European Union (EU) were
underway, and the several political parties by the Constitutional Court became a highly

controversial political issue!!?

. In 1991, the implementation of the Anti-Terror Law led
to the repeal of the most heavily criticized provisions of the Turkish Penal Code, including
Articles 141 and 142, which punished the expression of communist ideas, and Article
163, which punished the formation of a society with religious values for political

purposes!!?

. However, despite this repeal, freedom of expression remained restricted by
the Anti-Terror Law and certain articles of the Turkish Penal Code, making it difficult to
consider this a victory for freedom of expression.

The 1990s were marked by a significant increase in terrorist activities in Turkey,
with armed conflicts between the PKK (Partiva Karkerén Kurdistané, Kurdistan

Workers’ Party) and Turkish forces ongoing since 1984. The capture of PKK leader

108 Law of State of Emergency no. 2935, October 27.1983, art. 11/e, f, h, m. “According to the first
paragraph of Article 3 (b) of this Law, in the declaration of a state of emergency; in addition to the measures
envisaged in Article 9 with the aim of maintaining general security, public order, and preventing the spread
of violent incidents, the following measures can also be taken:

e) Prohibiting or permitting the printing, duplication, publication, and distribution of newspapers,
magazines, brochures, books, handbills, wall posters, and similar materials, and prohibiting the entry into
and distribution within the region of those printed or duplicated outside the emergency area; collecting
printed and published books, magazines, newspapers, brochures, posters, and similar printed materials that
are prohibited from printing and distribution.

f) Monitoring and, if necessary, recording or banning speech, writing, images, films, records, audio and
visual tapes, and all types of audio broadcasts.

h) Inspecting all kinds of stage plays and films, and if necessary, stopping or banning them.

m) Prohibiting, postponing, permitting, or determining, specifying, and allocating the place and time of
meetings and demonstrations to be held in closed and open places; allowing any kind of permitted assembly,
monitoring it, or distributing it if necessary.”

109 Sayari, “The Changing Party System,” 24.

119 Alemdar, “’Modelling’ for Democracy?” 572.

1 Harald Schiiler, “Turkey,” in Elections in Asia and the Pacific: A Data Handbook Vol. I Middle East,
Central Asia and South Asia, ed. Dieter Nohlen, Florian Grotz and Christof Hartmann (Oxford: Oxford
University Press, 2004), 235-236; Alemdar, “’Modelling” for Democracy?” 573.

12 Sayari, “The Changing”, 26.

113 Anti-Terror Law no. 3713, April 12, 1991, art. 23/c. “Articles 140, 141, 142 and 163 of the Turkish
Penal Code No. 765”.
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Abdullah Ocalan in 1999 led to the Ministry of Interior’s Public Relations Department
issuing a circular that prohibited government agencies and organizations from using terms
related to the Kurdish problem in press releases and publications. In May of that year, the
penalties for violating freedom of expression were raised by the Court of Cassation’s
General Penal Board''*,

Despite attempts to expand freedom of expression through constitutional
amendments during negotiations with the EU in the 2000s, it remained heavily restricted.
According to the EU’s Progress Report on Turkey (2001),

“It has been recognised by some official sources that there are currently
around 9,000 prisoners for crimes connected to freedom of expression. A
significant number of journalists, intellectuals, writers and politicians have
been detained for expressing views and opinions. Official data for 2000 show
that 261 persons have been sentenced under Articles 159 and 312 of the Penal
code and 324 under the Anti-Terrorist law. These figures in 1999 were 347
and 1,317 respectively'!>.”

In conclusion, the history of Turkey is marked by an enduring trend of stifling
dissent and limiting the freedom of expression that stretches back to the Ottoman Empire.
Throughout history, many governments and regimes have used various strategies to
restrict fundamental rights and freedoms. Moments of achievement are frequently
followed by setbacks in Turkey’s story of the battle for democracy and freedom of
expression. This legacy influenced the political landscape in recent decades, which will
be covered in more detail later. It is essential to comprehend the historical context

to analyze Turkey’s contemporary challenges regarding democracy and freedom of

expression.

2.2 The Political Landscape in Recent Years: 2002-2017

When the AKP came to power in Turkey in 2002, it marked an important turning
point in the country’s political landscape. The AKP was established in 2001 as a successor
to the Refah Partisi (the Virtue Party)!!'®, which had been dissolved by the Constitutional
Court on the grounds of breaching Turkey’s fundamental principle of secularism!!”. The

AKP was founded through the convergence of former Refah Partisi members,

14 Buropean Commission, 1999 Regular Report from the Commission on Turkey’s Progress Towards
Accession, October 13, 1999, 12.

115 Buropean Commission, 2001 Regular Report on Turkey’s Progress Towards Accession, November 13,
2001, 24-25.

116 Angel Rabasa and F. Stephen Larrabee, The Rise of Political Islam in Turkey (RAND National Defense
Research Institute, 2008), 41.

7 Turkish Constitutional Court, E. 1997/1 K. 1998/1, January 16, 1998.
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conservative politicians!'!8, and religious leaders!!®. The party campaigned on a
comprehensive agenda that prioritized economic development, democratic consolidation,
and an end to government corruption and inefficiency!?’. The AKP’s message resonated
with a broad range of voters, including traditional conservative voters, religious groups,
and even some liberal and secular voters who were disillusioned with the previous
government!'?!, In the 2002 elections, the AKP won a landslide victory, securing 34% of
the vote and 363 of the 550 seats!?2. The party’s success was due in part to the weakness
of its opponents, who were beset by internal divisions and corruption scandals'?}. The
AKP’s rise to power marked the beginning of a new era in Turkish politics, characterized
by the party’s efforts to modernize the country’s economy and political system while
promoting conservative and religious values. It undertook a comprehensive reform
program, demonstrating a strong commitment to combating corruption by implementing
numerous national and international conventions and agreements'?*. These efforts were
viewed as a step in the right direction for Turkey and contributed to the country’s rise on
the international stage. In general, the AKP’s early years in power were characterized by
an emphasis on economic and political reform, which helped put Turkey on the path to
greater stability and prosperity. Due to its enormous appeal, the AKP conducted a pivotal
referendum in 2007 with the purpose of amending several constitutional articles. Among
the alterations brought about by the amendment, the most notable was the introduction of
the direct election of the president by the people. Consequently, political system debates
emerged. Thus, there had been uncertainty regarding whether the political system of
Turkey was parliamentary or semi-presidential'>>. This decade-long hesitation was
supposedly resolved by the 2017 constitutional amendment, which will be discussed later.

After coming to power, the ruling party engaged in a protracted conflict with the

two powerful institutions within the secular establishment, namely, the military and the

18 R. Quinn Mecham, “From the Ashes of Virtue, a Promise of Light: The Transformation of Political
Islam in Turkey,” Third World Quarterly 25, no. 2 (2004): 350.

119 Birol A. Yesilada, “The AKP, Religion, and Political Values in Contemporary Turkey: Implications for
the Future of  Democracy,” Turkish Studies 24, no. 34 (2023): 4.
https://doi.org/10.1080/14683849.2023.2186784.

120 2002 Genel Segimleri Beyannamesi,” AK Parti, 2002, https:/www.akparti.org.tr/media/318780/3-
kasim-2002-genel-secimleri-secim-beyannamesi-sayfalar.pdf.

121 Soner Cagaptay, “The November 2002 Elections and Turkey’s New Political Era,” Middle East Review
of International Affairs, 6, no. 4 (December, 2002): 42.

122 “Tiirkiye Geneli Siyasi Partilerin ve Bagimsizlarin Kazandiklar1 Milletvekili Sayilar,” YSK, 2002,
https://www.ysk.gov.tr/doc/dosyalar/docs/2002MilletvekiliSecimi/turkiye/milletvekilisayisigrafik.pdf.

123 Cagaptay, “The November 2002 Elections and Turkey’s New Political Era,” 42-43.

124 Firat Kimya, “Political Economy of Corruption in Turkey: Declining Petty Corruption, Rise of
Cronyism?” Turkish Studies 20, no. 3 (2019): 357-358.

125 Biilent Yavuz, “2017 Anayasa Degisikliginin Dogurdugu Tereddiitler ve Coziim Yollar,” Gazi
Universitesi Hukuk Fakiiltesi Dergisi 12, no. 1-2 (2008).
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judiciary, both of which assert their roles as custodians of the legacy of the founding
father, Mustafa Kemal Atatiirk, and protectors of the Republic of Turkey!?°. As delineated
in the thorough analysis of the 2007 constitutional amendment below, it becomes evident
that the government faced substantial opposition from the military during the 2007
presidential election. Furthermore, 2008 saw the beginning of a legal case that sought to
dissolve the ruling party, predicated on allegations that it had evolved into a locus of
activities that violated the secularism principle. Subsequently, the Constitutional Court
ruled that the dissolution of the party was unwarranted; however, it ruled that fifty percent
of the party’s state funding should be suspended because of its involvement in actions
opposed to the tenets of secularism!?’.

During the period of 2010-2013, the ruling party experienced a significant shift
towards authoritarianism!'2®, as its intolerance towards dissent increased notably during
this time, with the government taking various measures to silence voices critical of its
policies!?’. The Gezi Park protests are the most notable example of this period. The Gezi
Park protests, a peaceful demonstration that began as part of a long-running campaign
against the destruction of the park as part of the redevelopment of the Taksim area!3°
escalated into widespread protests across the country. The response to the protests
included police intervention, and the situation became a pivotal moment in the country’s
political climate. In the aftermath of these events, high-profile cases emerged, including
that of Osman Kavala, who was sentenced to life in prison on charges of attempting to
overthrow the government or attempting to carry out its duties for allegedly organizing
this protest, while others received 18-year sentences for crimes against the government!3!.

In 2014, the provision for the popular election of the president, introduced by the
2007 constitutional amendment, was implemented for the first time. Consequently, Recep
Tayyip Erdogan became the first president in Turkey’s history to be elected by the people,

leading to a significant accumulation of presidential power, supported by a friendly

126 Berk Esen and Sebnem Giimiisgii, “Turkey: How the Coup Failed,” Journal of Democracy 28, no. 1,
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parliamentary majority!32. Consequently, the current political climate in Turkey is marked
by an unprecedented concentration of power in the presidency and a lack of checks on it,
which poses a significant threat to the country’s democratic institutions and political
pluralism.

The president vested a large degree of power between 2014 and 2016. As will be
detailed later, although this was a significant event, it did not instantly result in a hyper-
presidential government. Nonetheless, the government’s systematic suppression of the
opposition following the 2016 coup attempt weakened checks and balances. This made
possible the constitutional amendments of 2017 that cemented Turkey’s move towards
hyper-presidentialism. Consequently, the current political climate in Turkey is marked by
an unprecedented concentration of power in the presidency and a lack of checks on it,
endangering the country’s democratic institutions and political pluralism.

To gain a more comprehensive understanding of the 2017 constitutional
amendment, it is essential to begin by scrutinizing the 2007 constitutional amendment

that introduced the direct election of the president.

2.3 The Constitutional Amendment of 2007

The 2017 constitutional amendment, which outlines Turkey’s transition to a
hyper-presidential system, actually started its journey with the 2007 constitutional
amendment. The 2007 amendment, swiftly approved, followed a political crisis realized
the same year during the parliament’s election of the president. Critics have accused the
government of adopting majority imposition rather than seeking consensus among all
major political parties in its approach to constitutional amendments. This method first
became evident during the amendment proposal after the presidential crisis in 2007, and
later reappeared in 2010'3% and 2017.

On May 16, 2007, the failure to hold an election in a timely manner in accordance
with constitutional requirements resulted in a crisis when Ahmet Necdet Sezer’s term as
president of Turkey came to an end. As a result, the parliament voted to hold early
elections on July 22, 2007'34. The delay of the presidential election was caused by a

controversial interpretation of constitutional provisions by well-known constitutional

132 Ziya Onis, “Monopolising the Centre: The AKP and the Uncertain Path of Turkish Democracy,” The
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jurists, who argued that a quorum of two-thirds of the entire parliamentary members was
required for a meeting to elect the president!'?>. This circumstance opened the door to a
constitutional amendment that had a significant impact on Turkey’s constitutional order.
It has been argued that the constitutional jurists’ interpretation of the constitution was
motivated by politics. The opposition party opposed the ruling party’s candidate,
Abdullah Giil, along with the jurists who started this discussion, have advanced this
constitutional interpretation due to Giil’s contentious stance on secularism!3®,

The subject under debate revolved around the following issue. According to
Article 102 of the Constitution, the election of the president necessitated a qualified
majority of 367 votes in the first two rounds and an absolute majority of 276 votes in the
third and fourth rounds. Former Chief Prosecutor of the Court of Cassation argued in an
article that the specified quorum of 367 in the constitution not only served as the quorum
for decision-making but also the quorum for meetings. According to this perspective, at
least 367 participants in the voting process were essential; otherwise, the outcome would
be deemed invalid'?’.

Notably, Article 102 did not include any explicit quorum requirement for
meetings. Since there was a notable absence of specific quorum guidelines within this
article, the determination of the quorum fell under the purview of Article 96 of the
Constitution’s first paragraph, which expressly states that “unless there is an alternative
provision in the Constitution, the Grand National Assembly of Turkey shall convene with
at least one-third of the total number of its members”. Accordingly, this means that for
the parliament to convene and continue with the election of the president, the presence of
a minimum of 184 deputies in the parliament suffices!®.

In the first round of voting held on April 27, 2007, a total of 361 deputies cast
their votes, with Giil receiving 357 votes. It is of utmost importance to emphasize that the
ruling party won with a commanding 363-seat majority in the 2002 election!3®. Another
significant development occurred on April 27 with the publication of a memorandum on

the website of the Armed Forces. Just before midnight on April 27, a formal statement
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was released on the official website. The statement emphasized the seriousness of both
the ongoing nomination process and the rise in anti-secular incidents across the country.
These developments were perceived as posing a significant threat to the established order.
Furthermore, the statement clarified that the Armed Forces were prepared to exercise their
legal rights and perform their responsibilities without reservation. As Goztepe argues, the
text of the memorandum hung like the sword of Damocles over both the AKP government
and the Constitutional Court, which had yet to rule on the CHP’s application'4°.

On May 1, 2007, the Constitutional Court issued its ruling in alignment with the
aforementioned interpretation. Accordingly, the Court ruled that in order to ensure that
the election of the president is based on consensus, the majority in the first paragraph of
Article 102 relates to the quorum for a meeting, and the majority in the third paragraph
relates to the quorum for a decision, consequently declaring the first round of elections

invalid on the basis of its alleged unconstitutionality!4!

. Subsequently, the parliament
decided to “reconvene” the first round on May 2. As the Constitutional Court’s decision
was not published in the Official Gazette!#?, there was no legal basis for the differential
majority required for the second round of presidential elections. Consequently, when the
parliament convened to set new election dates, the first election date, which was a repeat
of the first round, was set for Sunday, May 6. However, on May 2, the ruling party’s
parliamentary group submitted a motion to the parliament to renew the parliamentary
elections and hold them on June 24, 2007, while the voting rounds for the presidential
election had not yet been completed. Article 77 of the Constitution stipulates that the
parliament can decide to renew the elections before the end of the legislative term and
that this decision will be valid until the new parliament is elected. However, what makes
the motion controversial is that if it stipulates that the parliament must fulfill its obligation
to elect the president within a certain period of time (within a period of 30 days), and if
this obligation cannot be fulfilled, the parliament must immediately renew the
parliamentary elections, the question is whether the parliament can decide to renew the
elections without fulfilling this obligation. It is also debatable whether it can refrain from
electing the president. Upon the Constitutional Court’s announcement of a stay of

execution, discussions concerning the most appropriate date for early elections and the

necessary constitutional amendments imperative for the direct election of the president
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by the people began. Preceding the first round of elections, which was held on May 6, the
parliament set the date for early elections as July 22, 2007. In addition to all these, after
a hectic session of the constitutional commission, the first debate on the proposed
constitutional amendment was held on May 7, and the bill was adopted on May 10,
20074,

Subsequently, President Sezer returned all but one provision of the proposed
constitutional amendment to the parliament. However, upon the re-endorsement of these
provisions by the parliament, the President duly executed his constitutional prerogative
by ensuring the publication of the amendments in the Official Gazette. Furthermore, he
exercised his authority by deciding to hold a referendum on the issue. Concurrently, he
initiated a formal application to the Constitutional Court for the amendment to be
annulled'**. In this instance, the Constitutional Court rejected the application for
annulment!#4>. During the parliamentary elections held on July 22, 2007, three political
parties secured representation within the parliament. The AKP emerged as the
predominant victor, securing 46.6 percent of the total vote and garnering a parliamentary
presence with 341 seats'#S. In light of these electoral outcomes, Abdullah Giil was elected
as the 11" president of Turkey within the reconstituted parliament. Despite Giil’s election
as president by the parliament, the process of constitutional amendment, which envisaged
the election of the president by the people, continued. Consequently, the constitutional
amendment was adopted in the referendum held on October 21, 2007.

The constitutional amendment marked the first step towards a presidential system
in Turkey. Additionally, this amendment encompassed a reduction in the presidential
term from 7 to 5 years, along with the provision for a single renewal of the term. Debate
ensued among scholars regarding Turkey’s political system following this constitutional
amendment. Some contended that the changes rendered the system a semi-presidential
one'#’, while others argued that, although the amendment brought the system closer to
semi-presidentialism, it still retained essential characteristics of a parliamentary
system!*®, The doctrine critically points out the introduction of direct election of the

president, highlighting the absence of concurrent constitutional amendments necessary to
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ensure the maintenance of the balance of constitutional powers. This imperative arises
from the transformation of the head of state into a role that can no longer maintain political
neutrality, necessitating a careful recalibration of the constitutional framework!'#.

Article 101 of the Constitution raised doubts about the impartiality of the
president. Given that the president is elected by popular vote, their ascension to office
necessitates the support of a political party. Furthermore, securing a second presidential
term demands substantial support from a large political party. These factors pose a
challenge for an incumbent president, as simultaneously ensuring impartiality while
maintaining political party support proves to be a complex task. The status of presidential
candidacy depends on the will of a political party, thus forging a tie between candidates
and political parties. Consequently, the constitutional provision stating that “The person
elected President shall be disassociated from their party, if any, and shall cease to be a
member of the Grand National Assembly of Turkey” loses its intended meaning!>°. This
is most notably exemplified by the continued involvement of the President in the internal
affairs of the ruling party after his election in 2014. A salient illustration of this
phenomenon is the resignation of the Prime Minister from both the party leadership and
the office of prime minister at the President’s request on May 4, 2016. This event has
garnered significant media attention and is often referred to as a “palace coup'>!”.
Furthermore, the President’s open campaigning for the ruling party during the 2015
elections stands out as a clear example of presidential partiality!>2.

The amendment significantly bolstered the president’s position in terms of
democratic legitimacy as compared to the pre-amendment period!>. Following the
amendment, the president, once elected by the people, found themselves better positioned
to leverage their powers, with the prospect of not only consolidating existing authority
but also potentially extending their influence to a point of systemic dominance!>*.

Goztepe’s assertion stood as prescient, affirming that this amendment,
encapsulated by the slogan “Since the Parliament could not elect the president, let’s put
the ballot box in front of the people”, is a candidate to create much bigger problems in the

future. It is paramount to underscore that the constitutional amendment of 2007, which
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was realized rapidly after the decision to hold early elections, changed only the method
of election of the president while remaining devoid of any provisions pertaining to the
powers of the president. Hence, Goztepe contends that the amendment is the calm before
the storm of the new system!>>,

The 2007 constitutional misinterpretation, which aimed to prevent the candidacy
of a controversial figure on secularism, presented the ruling party with an opportunity to
avoid such controversies in the future. Subsequently, through the 2007 constitutional
amendment, the party moved one step closer to the presidential system they had wanted
since they came to power. It is evident that the President Erdogan’s election by the people
in 2014 and the fact that the ruling party had the majority of the parliament effectively
eroded the constitutionally prescribed impartiality of the president. The President’s open
alignment with the ruling party and efforts to exert pressure on the opposition on
numerous occasions paved the way for the 2017 constitutional amendment.
Consequently, although not constitutionally formalized between 2014 and 2017, the
transition to a hyper-presidential regime began a progression that will be elaborated upon

in the subsequent chapter.

2.4  Debating a Presidential System in Turkey

During periods when the political system is blocked or when politicians perceive
themselves as lacking enough maneuverability within the parliamentary system, debates
regarding the political system have been brought up. These discussions aimed to provide
relief in this area or to prevent the recurrence of certain systemic problems from the past.
While there had been sporadic debates concerning the political system in previous years,
it was especially since the 1980s that politicians such as Turgut Ozal, Siileyman Demirel,
and Tansu Ciller occasionally voiced their demands for a presidential or semi-presidential
system. However, none of them made any attempt to implement their proposals; their
demands and aspirations remained at the rhetorical level. Although these discussions were
momentarily forgotten, Erdogan, who shares similar aspirations with these, resumed the
discussions on the presidential system after becoming the prime minister in March
200313,

During Erdogan’s premiership, unlike his predecessors, the proposal for a

presidential model did not remain at the level of rhetoric. The AKP’s presidential system
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156 Faruk Ataay, “Adalet ve Kalkinma Partisi’nin ‘Baskanlik Sistemi’ Onerisi Uzerine Degerlendirme,”
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32



proposal was submitted to the Constitution Conciliation Committee, which was tasked

157 This marked a significant shift from abstract discourse

with drafting a new constitution
to concrete action!’®. As seen above, with the 2007 constitutional amendment, a
significant stride was taken towards the presidential system.

Furthermore, Ayta¢ suggests that the twin-election year of 2015 provides a
significant backdrop to the debates in Turkey about a transition from a parliamentary to
a presidential system. This topic was a persistent theme on the political agenda during
this period, with the AKP proposing a constitutional amendment for a presidential system
in its election manifesto. The manifesto, entitled “Government Structure and Presidential
System,” contained a three-page section outlining the party’s guiding principles for
constitutional amendment'>. The AKP believed that a constitutional amendment was
necessary to establish a political system based on participation, pluralism, and
effectiveness!®?, although Kemahlioglu criticized the manifesto for its lack of specific
details on the institutional structures required to achieve these goals. Additionally, the
majority of the debate centered on the historical and existing constitutional system!6!,

In 2014, direct presidential elections were held for the first time following the
2007 referendum. The newly elected president rapidly established a powerful figure
exercising greater de facto authority than his predecessors. Parliament subsequently
passed legislation in March 2015 that provided the president with additional budgetary
support!®2, While the proponents of a presidential system argued that this shift would
strengthen Turkish democracy, the key opposition parties contended that it would further
advance authoritarian tendencies. Leaders from opposition parties consistently voiced

their concerns about a constitutional transition to a presidential system!%. Over time,
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however, the Milliyet¢ci Hareket Partisi (Nationalist Movement Party, MHP) has adjusted
its stance on the matter.

Nevertheless, on December 10, 2016, the government submitted a constitutional
amendment proposal that advocated for the creation of an executive presidency, a
fundamental change in the country’s government structure that resulted from discussions
between the AKP and the MHP!64,

Before analyzing the 2017 constitutional amendment, a thorough understanding
of the contextual environment in which the referendum on this amendment took place is

essential.

2.4.1 Political Environment Before the Referendum

Under the AKP rule, the 1982 Constitution has been amended three times, all of
which occurred via referendums. Of these, the 2017 referendum is widely considered the
most significant, as it sought to alter Turkey’s political system via constitutional
amendment. The ruling party and the President were vocal in their support for a “yes”
vote, despite concerns over an uneven playing field in the lead-up to the referendum!®°,

The 2017 referendum was held in the midst of an significant political crisis that
was marked by several events. Turkey’s political landscape had already been dramatic,
as described by Onis, but 2015 proved to be a watershed moment. In a span of less than
five months, Turkey held two national elections that pointed in opposite directions.
During the first election in June, the long-ruling AKP lost its parliamentary majority and
was unable to form a coalition. As a result, its parliamentary majority dropped from nearly
50 percent to 41 percent!6°,

To fully grasp the significance of the 2015 elections, a clear timeline for the
“Kurdish peace process” must first be established. When the AKP came to power in 2002,
it continued the democratization efforts that the previous coalition government had
started, including granting greater recognition to the Kurdish ethnic identity. In 2007,
following their election victory, the governing party launched a highly publicized Kurdish
peace process to put an end to the long-standing and often violent conflict between the

Turkish state and the terrorist organization PKK. This initiative aimed to implement
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reforms that would improve the rights and freedoms of Turkey’s Kurdish population, with
the ultimate goal of convincing the PKK to relinquish its arms!¢’.

However, on September 6, 2015, the PKK targeted two armored military vehicles
in Daglica, a town near Turkey’s borders with Iraq and Iran. In response, the President
said on TV that such attacks would not have happened if voters had given 400 seats to

one political party in the June 2015 election!¢®

. His statement, which was quickly
broadcasted on the national daily Hiirriyet’s website, was perceived by some as
reinforcing the opposition’s view that the president may have escalated tensions with the
PKK to garner conservative votes in the November 2015 snap election. However, the
President swiftly distanced himself from any association with violence!®’. Nevertheless,
a group of AKP supporters led by the chief of the AKP’s youth branch and an Istanbul
deputy attacked Hiirriyet’s Istanbul headquarters a few hours later, adding to the series of
assaults on the press and dissidents that summer!'’?. The Human Rights Association’s
study reveals that between March and June 2015, there were 176 attacks on the HDP,
resulting in five deaths and 522 injuries!’!. Amidst the rising violence in the region, the
peace process came to an abrupt halt in the summer of 2015, and the AKP called for snap
elections!”?.

As a result of these escalating tensions and political turmoil, the AKP staged a
remarkable comeback in the second vote held on November 1, 2015, following a failed
attempt to form a government that resulted in a hung parliament. The party regained its
majority, allowing it to claim once again that Turkish voters had affirmed its primacy, as
they did in 2007 and 2011'73. This election was pivotal, as the AKP won a two-thirds
supermajority in the 550-seat unicameral parliament, paving the way for further
discussions on a powerful presidential system!74,

Following the AKP’s win in the November 2015 elections, the political situation

in Turkey remained turbulent. The party regained its parliamentary majority and much of
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the ground it had lost in previous elections. However, this did not bring about the stability
that the government had hoped for. In a move to consolidate power, the President replaced
Prime Minister Davutoglu with Binali Yildirim, a figure perceived as more aligned with
President Erdogan. Following this change, the government intensified its efforts to
counter the insurgency, leading to crackdowns on academia, the media, and civil
society!”®. Despite these measures, the political crisis took a new turn when a faction
within the Turkish military attempted to overthrow the President and the government in
July 2016'7, While military actions have a long history in Turkey, the July 15 coup
attempt caught most observers off guard, given the government’s previous efforts to limit
the military’s once-vast political clout!”’. Tt is unusual and unprecedented in Turkish
modern history for a civilian government to successfully thwart a military coup. The
government holds the Fethullah Giilen Terrorist Organization (FETO) responsible for this
coup attempt!’®,

The coup attempt took place on July 15, 2016, marked by fighter jets from the
Turkish Air Force flying over Ankara and tanks blocking bridges in Istanbul. The coup
plotters sought to seize crucial targets, which included the General Staff Headquarters, a
police special forces base, military high schools, the Atatiirk airport, city hall, the national
broadcasting station, and important telecommunications and satellite infrastructure. After
the coup attempt commenced, the Prime Minister declared it an insurrection at around 11
p.m. Shortly thereafter, around midnight, the President accused a faction of the military
forces, led by Fethullah Giilen and his supporters, of attempting to subvert democracy
and invade Turkey. The President urged the citizens to rally in public squares and take
over Atatiirk Airport. Thousands of people flocked to the streets of Istanbul and Ankara
in response to this call to action to confront the coup plotters. Top officials from the
Department of Religious Affairs responded to the President’s pleas by ordering imams in
more than 86,000 mosques to recite the salah prayer, which is often used to announce
funerals, as a potent act of defiance against the coup. They called on citizens to defend

their country and government ‘for the love of God and the Prophet’!”.
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The coup plotters’ reaction to the coup attempt was conflicted. Some lower-
ranking soldiers chose to surrender instead of firing on civilians, but in other cases,
civilians were shot at or even driven over by tanks. Violent clashes erupted in Ankara and
Istanbul. As street violence escalated, the coup plotters attacked key targets like the
parliament, the National Intelligence Agency, and the Gdlbasi installation. They also
raided the President’s hotel in Marmaris, but he had already left for Istanbul and avoided
capture. By early on July 16, it became evident that the majority of the Turkish Armed
Forces were clearly opposed to the coup, and popular resistance proved to be too strong
to overcome!'®?. The coup resulted in a high death toll; over 300 individuals lost their
lives, and 1,491 people sustained injuries, making it the bloodiest coup in Turkish
history!®#!,

Several factors contributed to the failure of the coup attempt. These included the
use of mid-level officers rather than senior generals, the lack of public, political, and
media support, and the crucial roles that popular mobilization, along with the support
from the opposition and media, played in thwarting the coup!'®2.

In conclusion, the political landscape in Turkey over the years has been marked
by a series of critical events. The turbulent period leading up to the referendum set the
stage for a more authoritarian direction. The failed coup attempt served as a turning point.
Unfortunately, the post-coup era brought about an extended state of emergency, human
rights violations, and a crackdown on opposition, leading to concerns about the health of
democratic institutions and the rule of law in Turkey!8?. Consequently, Turkey went to
the 2017 referendum under a state of emergency, in a de facto strong executive presidency

atmosphere, with governance largely conducted by emergency presidential decrees.

2.4.2 Referendum Campaign

The constitutional reform package included 18 reforms that would significantly
alter the political system. These changes included the elimination of the prime minister’s
office, an increase in the number of parliamentary seats to 600, and granting the president

the power to appoint high-level positions in the judiciary. However, the Venice
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Commission cautioned that these reforms could result in a political structure that lacks
the necessary separation of powers and judicial independence, leading to a presidential
regime that is susceptible to authoritarianism!84.

According to the constitution, amending it requires a two-thirds vote in parliament
or a three-fifths vote in parliament along with the president’s approval to hold a
referendum. For an amendment proposal, a three-fifths majority of the parliament must
approve it through a secret ballot. The president has the authority to return the laws
relating to constitutional amendments to the parliament for reconsideration. If the
parliament adopts the law returned by the president with no changes by a two-thirds
majority, the president may call for a referendum. If a proposal to amend the constitution
is passed by a three-fifths or less than two-thirds majority and is not returned to the
parliament for reconsideration by the president, it will be published in the Official
Gazette, and a referendum will be held. The amendment will only take effect if it receives
the support of more than half of the valid votes cast!'®>.

In violation of international best practice, the proposed constitutional amendments
affecting 72 articles were voted on as a single package, as required by the proposal. This

meant that voters were not given the opportunity to vote on each of the amendments
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separately, which drew a complaint from one citizen to the ombudsperson about the
violation of their freedom of expression!®. This contravened the Code of Good Practice
on Referendums, which stipulates that when revising a text covering several separate
aspects, a number of questions must be put to the people, as electors may be in favor of
one and against another!®’.

Although it will be discussed later, the impact of the state of emergency on the
referendum must be mentioned here as well. The measures taken during the state of
emergency had a negative impact on the referendum. Two emergency decrees were
issued, which permanently changed the election-related rules, going beyond the
requirements of the emergency. Decree 687, issued on February 9, abolished the Supreme
Board of Elections’ (Yiiksek Segcim Kurulu, YSK) media sanctioning powers'®, while
Decree 680, issued on January 6, amended a clause affecting the method of voter
registration for out-of-country citizens!®®. The Constitutional Court, in appeals filed by
the CHP deputies, ruled that it lacked the authority to hear appeals to emergency decrees,
contradicting previous rulings and effectively barring challenges to referendum-related
decrees!®. This situation was exacerbated as the emergency decrees were not considered
by parliament within the 30-day period, and their legal status remained in doubt!®!.
Consequently, the opportunity to challenge them was restricted. Although constitutional
amendments to election laws are not enforceable for one year after adoption!'®?, the YSK
agreed that the amendments to the law must take effect immediately regarding the
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referendum’s conduct'””, a breach of international best practice.
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193 OSCE, Republic of Turkey Constitutional Referendum, 6-7; Venice Commission, Revised Code of Good
Practice on Referendums, point 11.3.b. “The fundamental aspects of referendum law should not be open to
amendments to be applied during the year following their enactment or should be written in the constitution
or at a level superior to ordinary law.”
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To ensure a fair and impartial referendum process, the Code of Good Practice on
Referendums states that the membership of electoral commissions must be balanced
between the proposal’s supporters and opponents rather than divided along party lines!%4.
However, the Organization for Security and Co-operation in Europe (OSCE) observers
found evidence of possible malpractices, such as the uneven distribution of chairpersons
in the Ballot Board Council between the government and opposition parties'®>.

In addition, the OSCE observers reported that during the referendum, special
security zones were established in certain southeastern provinces, affecting
approximately 670,000 voters. Local officials in the southeast have stated that officers
stationed near polling stations were instructed to check the identification papers of voters
for any outstanding arrest warrants. This raised concerns among several OSCE observers
prior to the referendum, who feared that it could potentially hinder voters from casting
their votes'’S. Additionally, there were concerns regarding the registration process for
individuals who were forced to leave their homes. The United Nations (UN) High
Commissioner for Human Rights estimated that between 355,000 and half a million
people of Kurdish origin had been displaced in southeast Turkey. These displaced
individuals are reported to have relocated to nearby suburbs, towns, and villages, as well
as other parts of Turkey!®’.

Moreover, the authorities neglected to provide voters with impartial information
that presented the arguments for and against the proposed amendments, a requirement
stated in the Code of Good Practice on Referendums. Furthermore, the state failed to
furnish voters with equitable campaign materials from both sides, thereby leaving it up to
qualified parties to fill the void, thereby limiting voters’ ability to make a well-informed
decision. It is incumbent upon administrative authorities to maintain their duty of
neutrality as outlined in the Code of Good Practice on Referendums, which is a critical
component in guaranteeing that voters can develop their own opinions and the authorities

must offer objective information!*®. The OSCE observers noted that the Directorate

194 Venice Commission, Revised Code of Good Practice on Referendums, point I1.4.1.e. “Political parties
or supporters and opponents of the proposal must be able to observe the work of the impartial body.
Membership of supporters and opponents may be limited to lower commissions, which are not permanent.
Equality between political parties may be construed strictly or on a proportional basis.”

195 OSCE, Republic of Turkey Constitutional Referendum, 8.

196 OSCE, Republic of Turkey Constitutional Referendum, 9-10.

197 UN Office of the High Commissioner for Human Rights, Report on the Human Rights Situation in
South-East Turkey (February 2017): 4.

198 Venice Commission, Revised Code of Good Practice on Referendums, point 1.2.2.a. “Equality of
opportunity must be guaranteed for the supporters and opponents of the proposal being voted on. This
implies a neutral attitude by administrative authorities, in particular with regard to:

1. the referendum campaign;

il. coverage by the media, in particular by the publicly owned media;
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General of Press and Information published 15,000 copies of informational material that
endorsed the amendments and addressed a range of complaints, including those lodged
by the “no” campaign!®’.

Moreover, the campaign was marked by an uneven playing field, with the
significantly more prominent “yes” campaign, led by the AKP and, to a lesser extent, the
MHP, receiving support from numerous high-ranking national and local officials,
including the Prime Minister and the President. However, the 1982 Constitution
mandated that the president remain neutral and impartial, without any political
affiliation®®. The OSCE observers witnessed the president campaigning for the
referendum in connection with the public works’ inauguration in several parts of Turkey.
The President became the face of the “yes” movement, traveling around the country and
making regular appearances in support of the amendments. These actions blurred the lines
between the state and political party, violating paragraph 5.4 of the OSCE Copenhagen
Document of 1990 and international best practices?’!. Paragraph 5.4 stipulates that the
state and political parties must remain separate. Additionally, the Code of Good Practice
on Referendums dictates that public bodies must refrain from excessive and one-sided
campaigning, which could sway the results of the vote?’2. While the YSK received a
complaint about the president’s campaign, they claimed to lack control over him. After
the referendum, the provision mandating the president’s neutrality was removed from the

constitution?%3,

iii. public funding of campaign and its actors;

iv. billposting and advertising;

v. the right to demonstrate on public thoroughfares.”; OSCE, Republic of Turkey Constitutional
Referendum, 11.

199 OSCE, Republic of Turkey Constitutional Referendum, 11.

200 Turkish Constitution, art. 101/4 (repealed). “The person who is elected as the President will be
disconnected from their party, if any, and their membership in the Turkish Grand National Assembly will
cease.”

201 OSCE, Document of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE
(1990): Para. 5.4. “They solemnly declare that among those elements of justice which are essential to the
full expression of the inherent dignity and of the equal and inalienable rights of all human beings are the
following:

— aclear separation between the State and political parties; in particular, political parties will not be merged
with the State;”

202 OSCE, Republic of Turkey Constitutional Referendum, 11-12; Venice Commission, Revised Code of
Good Practice on Referendums, Explanatory Memorandum para. 11. “The situation is different in the case
of referendums, since it is legitimate for the different organs of government to convey their viewpoint in
the debate for or against the text put to the vote. They must not abuse their position, however. In any event,
the use of public funds by public authorities for campaigning purposes must be prohibited in order to
guarantee equality of opportunity and the freedom of voters to form an opinion. In addition, the public
authorities at every level (national, regional or local), must not engage in excessive, one-sided campaigning,
but show objectivity. Clearly, this does not mean they will not take a stand, but they must provide all the
necessary information in order to enable voters to arrive at an informed opinion. Voters must be able to
acquaint themselves, sufficiently in advance, with both the text put to the vote and, above all, a detailed
explanation (point 1.3.1.d).”

203 Turkish Constitution, art. 101.
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The abuse of administrative resources was a widespread issue observed by the
OSCE across Turkey and extensively reported in independent media. The Prime Minister
and other Ministers were seen campaigning during public works inauguration
ceremonies, while Mayors utilized the official websites of municipalities for the
campaign. The misuse of administrative resources such as public buses and cars for
campaigning was also noted. The “yes” campaign materials were displayed on various
public buildings, including a UNESCO World Heritage Site, university dormitories, and
the Directorate General of Press and Information’s building. Public sector workers and
university students were coerced to attend public ceremonies, which were then used for
campaigning purposes. In several instances, whole districts or particular institutions
declared holidays, and municipal transportation was made free on the days of such events.
Officials even tied the government’s potential support for the host area to the outcome of
the referendum. These actions violated paragraph 7.6 of the OSCE Copenhagen
Document and harmed equal opportunities’®. The Code of Good Practice on
Referendums specifies that the authorities must not use public funds for campaigning
purposes to ensure equality of opportunity and the right of voters to form an informed
opinion?®,

The AKP’s campaign stirred up nationalist and anti-Western sentiments by
highlighting the disruption of pro-government demonstrations in European cities and
repeatedly referencing the referendum’s connection to a broader “sacred cause™?%. It
portrayed the opposition as a covert scheme involving multiple terrorist organizations

collaborating with opposition parties (CHP and HDP)?"".

204 OSCE, Copenhagen Document, Para. 7.6. “To ensure that the will of the people serves as the basis of
the authority of government, the participating States will

— respect the right of individuals and groups to establish, in full freedom, their own political parties or
other political organizations and provide such political parties and organizations with the necessary legal
guarantees to enable them to compete with each other on a basis of equal treatment before the law and by
the authorities;”

205 OSCE, Republic of Turkey Constitutional Referendum, 12; Venice Commission, Revised Code of Good
Practice on Referendums, Explanatory Memorandum para. 37. “There must be no use of public funds by
the authorities for campaigning purposes, in order to guarantee equality of opportunity and the freedom of
voters to form an opinion (point II.4.4.c, cf. point 1.3.1.b).”

206 Hasret Dikici Bilgin and Emre Erdogan, “Obscurities of a Referendum Foretold: The 2017
Constitutional Amendments in Turkey,” Review of Middle East Studies 52, no. 1 (2018): 38.
https://doi.org/10.1017/rms.2018.9.

207 Esen and Giimiiscii, “A Small Yes for Presidentialism,” 307-308; “Adalet Bakan1 Bekir Bozdag: Teror
Orgiitleri ‘Hayir’ Igin Calistyor!” 724, February 4, 2017, https:/t24.com.tr/haber/adalet-bakani-bekir-
bozdag-teror-orgutleri-hayir-icin-calisiyor,387009; “Basbakan Yildirim: PKK, FETO, HDP Hayir Dedigi
k:in Evet Diyoruz,” NTV, February 5, 2017, https://www.ntv.com.tr/turkiye/yildirim-pkk-feto-hdp-hayir-
dedigi-icin-evet-diyoruz,CgyPjoMkGEOGIqU4ajUpgg; “Erdogan: 15 Temmuz’da Milletimin Uzerine
Bomba Yagdiranlar Bugiiniin ‘Hayir’cilaridir,” 724, March 5, 2017, https://t24.com.tr/haber/erdogan-15-
temmuzda-milletimin-uzerine-bomba-yagdiranlar-bugunun-hayircilaridir,392106.
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Meanwhile, supporters of the “no” campaign faced numerous obstacles and undue
restrictions on their right to campaign during the referendum. Examples include
municipal police preventing the CHP members from handing out campaign materials?%8,
stopping a HDP campaign vehicle for noise pollution, and preventing activists from the
Ankara Bar Association from distributing campaign materials®®®. In addition, many “no”
activists were physically assaulted, including incidents of mob interruptions®!?, assaults
on campaigners distributing leaflets, and violent disruptions of “no” rallies?!!. According
to the Ministry of Interior, there were 139 campaign-related incidents between February
16 and April 12, with 67 aimed at political parties, including 45 directed at the AKP?!2,
Furthermore, numerous “no” campaigners were arrested on various charges, such as
organizing illegal public gatherings or insulting the president. For instance, four members
of the Social Liberty Party were detained for four days for allegedly conducting an illegal
campaign event. Similarly, a student who posted a “no” campaign video was detained for
allegedly insulting the president?!®. Students who were preparing a cycling campaign tour
in support of the “no” campaign were arrested for organizing an illegal event?'?.
Additionally, a high school student was arrested for allegedly insulting the president
while circulating “no” flyers, and a sound technician and a HDP activist were also
arrested.’!

Furthermore, some “no” activists had trouble renting venues for events or had
their events canceled by authorities or venue owners at short notice. For instance, the
CHP in Konya was unable to secure a venue for their meeting, while authorities in Izmir
canceled a planned “no” vote event with only one day’s notice?'®. In Mus, the HDP rally

had to be moved to a smaller town after permission to stage the event was denied.

208 “CHP’li Kadinlara Zabita Saldiris1!” Politik Yol, March 21, 2017, https://www.politikyol.com/chpli-
kadinlara-zabita-saldirisi/.

209 OSCE, Republic of Turkey Constitutional Referendum, 13, fn. 50.

210 «“>Hareketin Lideri Devlet Bahgeli’: ‘Hayir’c1 Eski MHP’li Ogan’in Yozgat’taki Etkinligine Saldir1,”
Diken, March 26, 2017, https://www.diken.com.tr/hareketin-lideri-devlet-bahceli-hayirci-eski-mhpli-
oganin-yozgattaki-etkinligine-saldiri/.

211 Paul Benjamin Osterlund, “’No’ Campaigners Find Themselves Victims of Violence Ahead of Turkey
Referendum,” National News, March 30, 2017, https://www.thenationalnews.com/world/no-campaigners-
find-themselves-victims-of-violence-ahead-of-turkey-referendum-1.17761.

220SCE, Republic of Turkey Constitutional Referendum, 13, fn. 51.

213 Kemal Goktas, “’Bu Hayir Videosu Tutarsa Beni Tutuklarlar’ Dedi; Erdogan Sikayet Etti, Tutuklands,”
Cumhuriyet, March 21, 2017, https://www.cumhuriyet.com.tr/haber/bu-hayir-videosu-tutarsa-beni-
tutuklarlar-dedi-erdogan-sikayet-etti-tutuklandi-703871.
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23, 2017, https://bianet.org/haber/17-students-detained-for-saying-pedalling-for-no-in-yildiz-technical-
university-184772.

25 “Hayw”  Diyenlerin  Bagmna  Neler  Geldi,” Oda TV, April 8, 2017,
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Additionally, staff from the MHP “no” campaign reported to the OSCE that they had to

217 In a clear violation of fair play, the

delay many events due to a lack of suitable venues
Sinop Bar Association was denied the use of the city’s largest auditorium for its
informational event, despite the venue being used for a “yes” campaign event?!8,
Additionally, state-owned companies and private entities with close ties to the
government dominated the media landscape during the referendum, as noted in the OSCE
Report?!?,

Furthermore, the Democratic Party in Trabzon was refused permission to hold a
campaign meeting because it did not meet the requirements of the ten qualifying
parties??°, The anti-terror and press laws were also misused to ban the HDP’s campaign
materials, including posters, postcards, and a campaign brochure featuring the party’s
imprisoned co-chairs. In addition, a Kurdish song was banned under the pretext that it
breached the state’s integrity and Turkish as the official language??!. Such actions were
in clear violation of paragraph 7.7 of the OSCE Copenhagen Paper, which mandates that
participating states should ensure that political campaigning takes place in a fair and free
environment, free from regulatory action, violence, or coercion?%2.

Although the OSCE observed a few procedural errors during the counting and
tabulation processes, their limited observations were generally positive. However, the
YSK made two decisions to investigate a large number of unstamped ballots, following
the government’s request. After the count began in the east of the country, the ruling party
submitted a request to the YSK to count unstamped ballots. The CHP’s delegate to the
Y SK had reported widespread instances of unstamped ballots early on, but the Board took
no action. The Turkish Union of Bar Associations also received many complaints
concerning unstamped ballots on referendum day. Despite this, the AKP’s request led to
accepting as valid ballot papers that were incorrectly sealed by the ballot boards and not
sealed by the board with a control seal. Instructions were sent via mobile text message,

some after vote counting had already begun. The implementation of last-minute changes

27 OSCE, Republic of Turkey Constitutional Referendum, 13, fn. 53.

218 «“Umit Kocasakal’a Engelleme,” Oda TV, March 30, 2017, https://www.odatv4.com/guncel/umit-
kocasakala-engelleme-3003171200-112749.

219 OSCE, Republic of Turkey Constitutional Referendum, 15.

220 OSCE, Republic of Turkey Constitutional Referendum, 13, fn. 53.

221 OSCE, Republic of Turkey Constitutional Referendum, 13.

222 OSCE, Republic of Turkey Constitutional Referendum, 13; OSCE, Copenhagen Document, Para. 7.7.
“To ensure that the will of the people serves as the basis of the authority of government, the participating
States will

— ensure that law and public policy work to permit political campaigning to be conducted in a fair and free
atmosphere in which neither administrative action, violence nor intimidation bars the parties and the
candidates from freely presenting their views and qualifications, or prevents the voters from learning and
discussing them or from casting their vote free of fear of retribution;”
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created inconsistencies and weakened vital anti-fraud protection, which went against the
law stating that certain ballots should be deemed invalid®?3. Such actions posed a threat
to the principle of equality of votes, which is enshrined in paragraph 7.3 of the OSCE
Copenhagen Document, affirming the right of adult citizens to universal and equal
suffrage??.

Although the decisions made by the YSK are not subject to judicial review, the
two parties appealed the results to the Constitutional Court. Additionally, one party
unsuccessfully requested injunctive relief from the Council of State, which is the highest
administrative court in the country. The two major opposition parties have announced
their intention to take the case to the European Court of Human Rights (ECtHR)?%.
However, the Prime Minister publicly stated that efforts to appeal the referendum results
to the ECtHR were futile and that “the people’s will cannot be changed”. Such statements
have been perceived as discouraging opposition parties from filing formal challenges, and
warnings have been issued to courts, including the ECtHR, advising them not to assume
jurisdiction over such proceedings??°.

As seen, the referendum process was marked by many violations, creating an
uneven playing field for the most important constitutional amendment in Turkish history.
The fact that this process is carried out during a state of emergency further complicates
the situation, raising concerns about the fairness and transparency of the electoral

framework.

2.4.3 Referendum or Plebiscite?

At this stage, it is important to clarify the distinction between a referendum and a
plebiscite. While a referendum is defined as any popular vote on a matter of policy??’,
these votes can vary significantly in important ways. According to Levitsky and Way, in
competitive authoritarian regimes, formal democratic institutions are widely viewed as

the primary means of obtaining and exercising political authority??®. As such,

223 OSCE, Republic of Turkey Constitutional Referendum, 7.

224 OSCE, Copenhagen Document, Para. 7.3. “To ensure that the will of the people serves as the basis of
the authority of government, the participating States will

— guarantee universal and equal suffrage to adult citizens;”
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April 28, 2017, https://www.hurriyetdailynews.com/no-court-can-change-peoples-decision-pm-says-on-
referendum-results-112532; “Turkey Says European Rights Court Has No Jurisdiction Over Referendum,”
Reuters, April 20, 2017, https://www.reuters.com/article/us-turkey-politics-minister-idUSKBN17MORZ/.
227 Matt Qvortrup, “The Rise of Referendums: Demystifying Direct Democracy,” Journal of Democracy
28, no. 3 (July 2017): 142.

228 Steven Levitsky and Lucan A. Way, “Elections Without Democracy: The Rise of Competitive
Authoritarianism,” Journal of Democracy 13, no. 2 (April 2002): 52.
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referendums may be used by these regimes to gain executive supremacy through
plebiscites. Unfortunately, as Qvortrup argues, referendums are no longer a shield against
executive dominance but a weapon in the hands of illiberal governments. This is due in
part to variables such as intimidation, an unfair allocation of media resources, and outright
fraud, which frequently lead to the results desired by governing elites in non-democratic
systems?%’.

According to Guillaume-Hofnung’s definition, the key difference between a
referendum and a plebiscite is that “while the referendum allows the people to express
themselves freely, the plebiscite allows a person (or more rarely a group) to legitimize

230 However,

itself by asking the people a question that requires a positive response
according to Tezic, finding legal criteria to explain the difference between the two is
challenging?!. Instead, a thorough analysis of the political context surrounding the vote
is necessary to understand the nuances between referendums and plebiscites.

Applying this understanding to the April 16, 2017, referendum in Turkey, it is
clear that the vote was held under a state of emergency, despite earlier assurances from
the then-Prime Minister that this would not be the case, stating that a referendum would
not be held during the state of emergency, so as to prevent the appearance of

232 However, this commitment was not upheld, and the referendum

impropriety
proceeded under conditions that raised questions about its integrity.
Constitutions in many countries prohibit constitutional amendments during a state

of emergency?*3.

Spain’s Constitution, for example, states that “The process of
constitutional amendment may not be initiated in time of war or under any of the states
contemplated in section 116***” However, the Constitution of Turkey does not have a
similar clause, meaning that amending the constitution during a state of emergency is not
unconstitutional. Despite this, such actions have been criticized, as the referendum for a
constitutional amendment may be seen as a plebiscite.

General Comment No. 25, issued by the UN Human Rights Committee in 1996
on the International Covenant on Civil and Political Rights (ICCPR), emphasizes that the

protection of fundamental rights such as freedom of expression, assembly, and

229 Qvortrup, “The Rise of Referendums,” 143.

230 Qvortrup, “The Rise of Referendums,” 143.

21 Erdogan Tezig, Anayasa Hukuku, 21st ed. (Istanbul: Beta, 2017): 293.

232 Fatih Cekirge, “Basbakan’dan Onemli Aciklamalar:” Hiirriyet, November 28, 2016,
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233 Kemal Gézler, Le Pouvoir de Révision Constitutionnelle, PhD. Diss., (Université Montesquieu-
Bordeaux IV, 1995): 123. https://www.anayasa.gen.tr/these-partiel -titre 1 -chapitre2.htm.

234 Spanish Constitution, art. 169.
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association is crucial for the effective exercise of the right to vote??*. Similarly, the Code
of Good Practice on Referendums highlights that respect for human rights, including
freedom of expression and the press, freedom of movement, assembly, and association
for political purposes, such as setting up political parties, is essential for democratic
referendums to take place?*S.

As explained above, responding to both the failed coup and a series of terror
attacks, the government declared a state of emergency on July 21, which was
subsequently expanded seven times in 90-day intervals?}’. Under the state of emergency,
the Council of Ministers, presided over by the President, was granted the power to issue
emergency decrees, and certain rights and freedoms that are typically protected were
subjected to restrictions. Additionally, the state of emergency provided the Council of
Ministers and Governors with extensive authority, including the ability to prohibit
gatherings and protest marches.

During the aftermath of the July 2016 coup attempt, the government shut down
158 media outlets, which included 60 TV and radio stations, 19 newspapers, 29
publishing houses, and 5 press agencies?®®. The Directorate General of Press and
Information revoked the press cards of 777 journalists, with 621 of them being accused
of having links to terrorists without a court order?*®. On April 13, the UN High
Commissioner for Human Rights released a statement highlighting that the closure of so
many media outlets resulted in the loss of thousands of jobs and livelihoods for

journalists, and it also impacted the possibility of an informed discussion on the

235 UN Office of the High Commissioner for Human Rights, General Comment No. 25: The Right to
Participate in Public Affairs, Voting Rights and the Right of Equal Access to Public Service (Art. 25)
(CCPR/C/21/Rev.1/Add.7) (1996): para. 12. “Freedom of expression, assembly and association are
essential conditions for the effective exercise of the right to vote and must be fully protected. Positive
measures should be taken to overcome specific difficulties, such as illiteracy, language barriers, poverty,
or impediments to freedom of movement which prevent persons entitled to vote from exercising their rights
effectively. Information and materials about voting should be available in minority languages. Specific
methods, such as photographs and symbols, should be adopted to ensure that illiterate voters have adequate
information on which to base their choice. States parties should indicate in their reports the manner in which
the difficulties highlighted in this paragraph are dealt with.”

236 Venice Commission, Revised Code of Good Practice on Referendums, 11.2. “Democratic referendums
are not possible without respect for human rights, in particular freedom of expression and of the press,
freedom of movement inside the country, freedom of assembly and freedom of association for political
purposes, including freedom to set up political parties.”
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https://www.bbc.com/news/world-europe-44881328.
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Commissioner for Human Rights, February 15, 2017, https://www.coe.int/en/web/commissioner/-/urgent-
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referendum proposals?*. As of April 16, which was the referendum day, the bulk of the
150 detained journalists were arrested due to the failed coup?*!. During the referendum
period, several journalists were arrested for their alleged connections to terrorist-affiliated
groups?*. This series of closures, arrests, and convictions contradicts paragraph 7.8 of
the OSCE Copenhagen Document and international media freedom guidelines, which
leads to systematic self-censorship. Paragraph 7.8 of the OSCE Copenhagen Document
stipulates that the states should provide non-discriminatory access to the media for all
political groups and individuals willing to take part in the electoral process?*. The free
exchange of information and ideas about public and political issues between people,
candidates, and elected representatives is essential, according to Paragraph 13 of General
Comment 34, and it requires a free press and other means of communication capable of
reporting on public issues without fear of censorship or restriction, as well as informing
public opinion®#,

According to the Venice Commission, which gave its opinion on the constitutional
amendments, the state of emergency did not provide the due democratic setting for a
constitutional referendum?®. Upon reviewing the aforementioned examples in
conjunction with the OSCE’s assessments, it becomes apparent that there is a concerted
effort to apply pressure on the opposition to sway their vote towards a negative outcome.
While these examples had already been discussed in detail, it was crucial to acknowledge
that a free debate was essential to avoid the referendum becoming a plebiscite. However,
many individuals, particularly constitutional lawyers, were afraid to speak out, as pointed

out by Gozler in his article “On the Silence of Turkish Constitutionalists in the Face of
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basis of which it can carry out its function. The free communication of information and ideas about public
and political issues between citizens, candidates and elected representatives is essential. This implies a free
press and other media able to comment on public issues without censorship or restraint and to inform public
opinion. The public also has a corresponding right to receive media output.”; OSCE, Republic of Turkey
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the Amendment”?*, The emergency decree No. 686 is a critical factor to consider?*’. The
decree led to the dismissal of Prof. Kaboglu, one of Turkey’s most prominent
constitutional law professors, and the cancellation of his passport, rendering him unable
to work as a professor again. The primary goal of such emergency decrees is to prevent
individuals from practicing their professions both in Turkey and abroad. Fear of dismissal
due to ongoing layoffs and the state of emergency still in place ahead of the referendum
led many to shy away from discussing it. The number of people dismissed during this
period was a staggering 125,678, further highlighting the gravity of the situation?*®,

The OSCE report reveals that the media’s failure to cover the “no” vote
propaganda is indicative of the absence of a fair debate. It is evident that a referendum
conducted in an environment of fear and restricted freedom of expression amounts to a
plebiscite?*°. Taking into account all the aforementioned circumstances in Turkey, it is
reasonable to conclude that the constitutional amendment referendum held on April 16,

2017, resulted in a plebiscite.

2.5  The Constitutional Amendment of 2017

The central focus of the new draft was to establish an executive presidency, a
move intended to formalize the President’s de facto, yet previously unconstitutional
authority and strengthen the executive branch. Comprising 18 amendments that have a

far-reaching impact on 72 distinct articles, the constitutional amendment of 2017

246 Kemal Gozler, Elveda Anayasa: 16 Nisan 2017 Referandumu ve Bu Referandumda Oylanan Anayasa
Degisikligi Hakkinda Makaleler (Bursa: Ekin 2021), 45.

247 Decree Law on Taking Some Measures Under the State of Emergency Emergency no. 686, February 7,
2017, art. 1. “(1) Individuals who are members of, affiliated with, or have connections to, or contacts with,
structures, formations, or groups determined by the National Security Council to be engaging in activities
against the national security of the State, and who are listed in Annex (1), have been dismissed from public
office without any further procedure. No notification shall be made to these individuals additionally.
Proceedings against them shall also be conducted in accordance with the provisions of special laws.

(2) Individuals dismissed from public office in accordance with the first paragraph shall have their ranks
and/or positions revoked without the need for a conviction, and these individuals shall not be readmitted to
the organization they served; they shall not be employed in public service again, directly or indirectly; and
any trustee board, committee, commission, board of directors, supervisory board, liquidation board
membership, and other duties they hold shall be considered terminated. Their firearm licenses, documents
related to seafaring, and pilot licenses shall be revoked, and these individuals shall be evacuated from the
public housing or foundation lodgings they occupy within fifteen days. These individuals cannot be
founders, partners, or employees of private security companies. Relevant passport units shall be
immediately notified by ministries and institutions regarding these individuals. Upon this notification,
passports shall be canceled by the passport units.

(3) Those dismissed from public office within the scope of the first paragraph cannot use titles and
professions such as ambassador, or governor, if they hold them, and cannot benefit from the rights provided
based on these titles, qualifications, and professional titles.”

248 Gizem Sade, “15 Temmuz Darbe Girisimi Sonrasinda Ka¢ Kisi Gérevinden Thra¢ Edildi, Ka¢ Kisi
Tutukland1?” Euronews, July 15, 2020, https://tr.euronews.com/2020/07/15/verilerle-15-temmuz-sonras-
ve-ohal-sureci.

29 Gozler, Elveda Anayasa, 133.
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introduced a number of pivotal alterations to the Turkish political system?°. The
government’s representatives advertised the system as a unique manifestation of the
presidential system, commonly referred to as a “Turkish-style presidency” or “our own

presidential system?>!”

. Consequently, this has led to discussions over how to define the
country’s new political system. Although the system in question is quite different from
the archetype presidential system of the United States, the ruling party was mistaken in
thinking that they have created an authentic political system unique to Turkey, as will be
seen below.

As a result of the amendment, the executive and legislative branches were
separated, and the office of prime minister was abolished. The president is now elected
by direct popular vote every five years by a majority vote and is eligible to serve two
terms. Furthermore, the number of deputies has been augmented, rising from 550 to 600,
while the minimum age for eligibility has been reduced from 25 to 18. Martial law and
the jurisdiction of military courts have been abolished.

The president’s powers are overly strengthened by the amended constitution. The
president now appoints and dismisses an unspecified number of ministers and high-
ranking bureaucrats without the need for parliamentary oversight or approval. The
president also has the authority to issue presidential decrees covering a wide range of
topics, including the creation of new ministries, the organization of local government, and
many aspects of the economic and social sphere, except in matters related to fundamental
rights and freedoms, or those areas already governed by existing legislation. It is
important to note that these decrees are in effect until the parliament supersedes them
with legislation.

Furthermore, the president has the power to reorganize all ministries and public
institutions as desired, with the authority to decide whether to modify, abolish, or
establish new ministry branches by presidential decrees. Additionally, the president has
the power to declare a state of emergency with the approval of the parliament, allowing
for the issuance of emergency presidential decrees, which may be used in arbitrary and
prolonged ways. Another presidential prerogative is to dissolve the parliament, referred
to as “renewing the elections”, with the president and a three-fifths majority of deputies

jointly possessing this power. Under this provision, the parliament is given the slimmest

250 Law Amending the Constitution of The Republic of Turkey no. 6771, February 11, 2017.

251 Erdogan made the following statement at a rally: “We do not necessarily have to get the system in the
USA. We get honey from every flower with the skill of a bee. We build it according to our own traditions.
This is the right moment for the presidential system. Those who oppose it only insult and slander. They say
it is a dictatorship. These are all empty words.” Umit Cetin, “Paket Oyle De Béyle De Cikacak,” Hiirriyet,
February 21, 2015, https://www.hurriyet.com.tr/gundem/paket-oyle-de-boyle-de-cikacak-28258399.
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chance to call for elections independently of the president. In connection with this
provision, it is possible for the president to run for an election for the third term in a case
where the parliament calls for early elections during the president’s second term.

The structure of the Constitutional Court and the Council of Judges and
Prosecutors (Hakimler ve Savcilar Kurulu, HSK) was also modified by the 2017
amendments. The number of members in the Constitutional Court has decreased from 17
to 15, and in the HSK from 22 to 13. The president appoints five members to the HSK,
and the parliament elects another five, while the minister and deputy minister of justice
are ex officio members of the Council. The HSK is the body in charge of regulating all
aspects of the judicial system, including the appointment, promotion, discipline, and
removal of judges and prosecutors as well as the creation, abolition, or modification of
courts and their territorial jurisdictions. In essence, within a political system where the
president and a parliamentary majority come from the same political party, this
arrangement effectively denotes the judiciary’s total subordination to a single political
power.

The checks and balances mechanisms have also been considerably altered by the
amendments, making it more difficult to check the president. Even before the 2017
amendments, the parliament had already played a diminished function; however, the
broad authority of the president risks it becoming a mere rubber-stamp institution. While
the parliament still has the right to pass laws, oversee the budget, and declare war, its
oversight of the executive is limited. Although it is capable of submitting questions to
vice presidents and ministers, it is particularly devoid of the power to address these
questions directly to the president. Holding the president accountable through
impeachment procedures has become exceedingly difficult. A parliamentary
investigation may only be started with the support of 301 deputies in the 600-seat
parliament. Subsequently, the parliament creates an investigation commission through
the secret ballot of 360 deputies. For the president to stand trial at the Supreme Court, this
requires the support of 400 deputies, and these requirements persist even after the
president’s term ends, implying a permanent immunity from responsibility for the
president.

A crucial change is the elimination of the neutrality requirement for the president,
which remained in effect until 2017. Even though President Erdogan had endorsed the
AKP since 2014, the 2017 amendments now allow presidents to formally assume
leadership roles within their respective parties. The President Erdogan, who had served

as prime minister from 2003 to 2014 and held the presidency since 2014, concurrently

51



assumed the position of leader within the AKP. This illustrates that the novel political
system is designed to revolve around the harmonious integration of the president, the
political party, and the state?>2.

In any case, the 2017 amendments brought about considerable changes to the
Turkish political system. With limited checks in place, the President solidified his power
by securing the elections of 2018 and 2023, wielding direct control over the parliamentary
majority. As a result, in their role as the leader of a political party, the president possesses
the authority to determine the selection of parliamentary candidates, thereby exerting
significant influence over the parliament.

In a political system that already produced a weakened checks and balances
mechanism, the president’s control over a parliamentary majority has made their
oversight nearly impossible. Consequently, the only entity capable of checking the
president is the parliamentary opposition. As will be demonstrated in the following
sections, the establishment of a hyper-presidential system in Turkey played a significant
role in diminishing both parliamentary opposition and civil dissent within the framework

of the checks and balances mechanism.

252 Zafer Y1lmaz, “Erdogan’s Presidential Regime and Strategic Legalism: Turkish Democracy in Twilight
Zone,”  Southeast  FEuropean and Black Sea  Studies 20, no. 2 (2020): 266.
https://doi.org/10.1080/14683857.2020.1745418.
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CHAPTER 3

3 PARLIAMENTARY OPPOSITION

3.1  Contributing Factors to Ensure Parliamentary Majority

It is a constitutional principle in Turkey that parliamentary elections should be
held according to the principles of fair representation and stability of government?>3.
However, this goal has not been consistently met. Turkey’s electoral structure has been
radically changed many times since multiparty politics started in the 1950s, with several
other reforms made at intervals. Several governments have faced criticism for producing
outcomes that exhibit bias towards the ruling party, thereby marginalizing the opposition
and diminishing its influence. This pattern has been connected to the party system’s
ongoing fragmentation, which has increased political instability and produced a string of
weak coalition governments. Politicians typically choose between various systems based
more on how it would affect their party’s chances of winning elections than on democratic
principles?*.

Nevertheless, despite the shift away from the parliamentary system in 2017,
certain regulations governing parliamentary elections persisted, while others underwent
modifications. The retention of some pre-2017 rules raises concerns in a system where
the executive is not derived from the parliament. Specifically, these rules, coupled with a
commitment to the principle of stability of government, continue to necessitate a stable
parliament in a context where the president is directly elected by the people. This dynamic
potentially opens the door for both the president and the parliament to emerge from the
same political party, creating a united system, unlike the distinct relationship between the
executive and legislative branches observed in the United States. In the course of this
investigation into the role of the opposition in Turkey’s new system, it is imperative to
explore how the parliament is constituted and how the parliamentary majority aligns with
the president. To achieve this, a comprehensive analysis of electoral and political party

laws is warranted.

3.1.1 Electoral Legislation
Since 1961, Turkey has predominantly employed a proportional representation
system, except for the 1965 elections, utilizing the d’Hondt method. This electoral

framework accommodates multipartyism alongside an established electoral threshold for

253 Turkish Constitution, art. 67/6. “The electoral laws shall be drawn up so as to reconcile the principles of
fair representation and stability of government.”

254 William Hale, “The Electoral System and the 2007 Elections: Effects and Debates,” Turkish Studies 9,
no. 2 (2008): 233-234. https://doi.org/10.1080/14683840802011993.
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parliamentary elections?>®, In March 2022, pivotal amendments were introduced to the
electoral legal framework through legislation proposed by the ruling party and its political
ally. These modifications encompass a reduction in the electoral threshold, a revised
methodology for seat allocation, adjustments to the eligibility criteria for political parties,
and the implementation of a novel method for selecting members of mid-level electoral
councils through a lottery system?¢. This examination will encompass both the existing
regulations that persist in facilitating the formation of a friendly parliamentary majority

and the rules implemented after the constitutional amendments of 2017.

3.1.1.1 Electoral Threshold

The 10 percent national electoral threshold®” used to be the most contentious
characteristic of Turkey’s electoral system since it was significantly higher than that used
in any consolidated democracy. Predictably, only minority groups had been vocal in their
opposition to the 10 percent threshold. On the contrary, opponents of a high threshold
claimed that if it were eliminated or greatly diminished, the breakdown of the party
system would worsen, resulting in a weak and divided government?38,

The democratic credibility of a 10 percent threshold was put to the test in 1995,
when an appeal was filed with the Constitutional Court, arguing that it violated Article
67 of the Constitution. The Court asserted that electoral thresholds do not inherently
violate constitutional principles, affirming the 10 percent requirement as supportive of
the stability of government and fair representation®>®. However, the Parliamentary
Assembly of the Council of Europe (CoE) passed a resolution in June 2004 criticizing the
10 percent threshold as “excessive” and encouraging Turkey to lower it, but the resolution
had no legal force?®°,

In 2006, the ECtHR ruled on a case involving former candidates of the pro-
Kurdish Democratic People’s Party (Demokratik Halk Partisi, DEHAP), Mehmet Yumak

and Resul Sadak, who contested their exclusion from parliamentary seats in the 2002

255 Sebnem Giimiiscii, “The Emerging Predominant Party System in Turkey,” Government and Opposition
48, no. 2 (April 2013): 229.

236 OSCE, Republic of Tiirkiye, General Elections 14 May and Presidential Election, Second Round 28 May
2023, ODIHR Election Observation Mission Final Report (Warsaw: September 29, 2023), 7.

257 Law on Deputy Elections no. 2839, June 13, 1983, art. 33/1 (amended). “Parties that do not exceed ten
percent of the valid votes throughout the country in general elections and in all constituencies in by-
elections cannot be elected as members of parliament.”

258 Hale, “The Electoral System and the 2007 Elections,” 236-237.

259 Turkish Constitutional Court, E. 1995/54 K. 1995/59, November 18, 1995, 14-15.

260 Council of Europe Parliamentary Assembly, Recommendation 1662 (2004) Honouring of Obligations
and Commitments by Turkey Recommendation (Adopted by the Assembly on 22 June 2004 at the 19™
sitting).

54



elections due to the 10 percent threshold rule. They claimed that this violated Turkey’s
obligations under Article 3 of Protocol 1 of the European Convention on Human Rights,
which states that “The High Contracting Parties undertake to hold free elections at
reasonable intervals by secret ballot, under conditions which will ensure the free
expression of the opinion of the people in the choice of the legislature’°!. The ECtHR’s
Grand Chamber determined that while the Convention guarantees individual electoral

rights?6?

, it does not prescribe specific electoral systems, such as proportional
representation®®3, thus validating the legality of the 10 percent threshold?%4.

The 2002 elections, pivotal in the context of the AKP’s ascent to power,
highlighted the consequences of the 10 percent threshold, wherein significant portions of
the electorate’s votes failed to translate into parliamentary representation, underscoring a
lack of representational justice?®>.

The reduction of the electoral threshold from 10 percent to 7 percent via an
amendment to the Law on Parliamentary Elections on March 31, 2022, marks a notable
shift. Notably, since the executive in Turkey no longer emerges from within the
parliament, the threshold for parliamentary elections has no direct relationship with the
stability of the government. The only reason for thresholds, which are rarely found in
presidential regimes?®®, may be to regulate legislative activities. However, even within
this context, a threshold set at 7 percent seems excessive and lacks a clear justification
for promoting the stability of the government. Moreover, the imposition of a threshold
inherently diminishes representation, exacerbating the issue when coupled with the
d’Hondt system, which intrinsically favors stability over representation.

Contrastingly, the absence of an electoral threshold in the United States Congress

differs from the practice in presidential systems like Argentina?®’, Brazil?®8, and the

261 ECtHR, Yumak and Sadak v. Turkey, Appl. No. 10226/03, July 8, 2008, para. 16, 77.

262 ECtHR, Yumak and Sadak v. Turkey, Appl. No. 10226/03, July 8, 2008, para. 108.

263 ECtHR, Yumak and Sadak v. Turkey, Appl. No. 10226/03, July 8, 2008, para. 110.

264 ECtHR, Yumak and Sadak v. Turkey, Appl. No. 10226/03, July 8, 2008, para. 147.

265 Ayse Erkmen, “Tiirkiye’de 1950 ile 2002 Yillar1 Arasinda Uygulanan Genel Segim Sistemlerinin Halk
Iradesine Etkisi,” Gaziantep University Journal of Social Sciences 17, no. 3 (2018): 1244,
https://doi.org/10.21547/jss.395575.

266 Tolga Sirin, “Baskanlik Rejiminde “Segim Baraji” Anlamsiz: Yiizde 7 Baraji Anayasaya Aykiri,” 724,
September 7, 2021, https://t24.com.tr/yazarlar/tolga-sirin/baskanlik-rejiminde-secim-baraji-anlamsiz-
yuzde-7-baraji-anayasa-ya-aykiri,32376.

267 «“political Database of the Americas: Republic of Argentina Electoral System,” Georgetown University,
https://pdba.georgetown.edu/ElecSys/Argentina/argentina.html.

268 «political Database of the Americas: Federative Republic of Brazil Electoral System,” Georgetown
University, https://pdba.georgetown.edu/ElecSys/Brazil/brazil.html.
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Dominican Republic?%’

, where thresholds exist but are comparatively lower. Accordingly,
almost 90 percent of American states do not have a legislative threshold?"°.

The high electoral threshold in Turkey, with the concurrent elections, appears
designed to consolidate executive dominance by aligning the majority party with the
presidency, potentially marginalizing the opposition, and facilitating executive overreach

into legislative affairs.

3.1.1.2 Pre-electoral Alliances

Pre-electoral alliances are significantly important, as they are quite common and
can substantially influence elections and policy outcomes?’!. With the change in the
political system in Turkey, pre-electoral alliances have become an important issue as well
in the politics of Turkey. Although they are referred to by different terms in the
literature?’2, this study adopts the term “pre-electoral alliance”.

According to Golder’s definition, “a pre-electoral alliance exists when multiple
parties choose to coordinate their electoral strategies rather than run for office alone*’®”.
Such alliances are likely to be formed in countries where the electoral systems are
disproportionate with large numbers of parties®’*.

Bandyopadhyay et al.’s working paper identifies three main reasons for parties to
form pre-electoral alliances: to determine the government formation after the elections,
manipulate bargaining power, and prevent splitting the votes?’”>. Additionally, pre-
electoral alliances affect voters’ behavior, especially in countries with electoral
thresholds, where voters perceive their votes as more impactful when they participate in
alliances?®’S.

In parliamentary systems, pre-electoral alliances can be useful mechanisms to
avoid a government formation crisis. In presidential systems, pre-electoral alliances
emerge in two ways: in presidential elections and parliamentary elections. In presidential

elections, when a majority vote is required, it is difficult for a single party’s candidate to

269 «Ppolitical Database of the Americas: Dominican Republic Electoral System,” Georgetown University,
https://pdba.georgetown.edu/ElecSys/DomRep/domrep.html.

270 Sirin, “Bagskanlik Rejiminde “Secim Baraji” Anlamsiz”.

27! Sona N. Golder, “Pre-electoral Coalitions in Comparative Perspective: A Test of Existing Hypothesis,”
Electoral Studies 24, no. 4 (December 2005). https://doi.org/10.1016/j.electstud.2005.01.007.

272 Some of these terms are electoral alliance, pre-electoral coalition, linked parties, apparentement, pre-
electoral pacts...

273 Sona Nadenichek Golder, “Pre-electoral Coalition Formation in Parliamentary Democracies,” British
Journal of Political Science 36, no. 2 (2006): 195. doi:10.1017/ S0007123406000123.

27 Golder, “Pre-electoral Coalitions in Comparative Perspective,” 659.

275 Siddhartha Bandyopadhyay, Kalyan Chatterjee, and Tomas Sjostrom, “Working Paper on Pre-electoral
Coalitions and Post-election Bargaining,” 2009-08 Rutgers University (September 15, 2009): 3.

276 Nebi Mis and Hazal Duran, “Analiz: Secim Ittifaklar1,” Seta 232 (February 2018): 12.
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achieve this, so parties want to achieve this office through alliances. In pre-electoral
alliances in parliamentary elections, parties try to put forward a more effective form of
power or opposition by joining forces. While seemingly distinct, alliances in presidential
and parliamentary elections often intersect, impacting each other’s outcomes. In
presidential systems, especially when the elections are concurrent, the formation of pre-
electoral alliances is seen as an opportunity for small parties to exist in the system and
overcome the threshold problem?”’.

In Turkey, pre-electoral alliances were previously prohibited by law?’®. However,
Law No. 7102, enacted on March 13, 2018, amended electoral regulations®’®, legalizing
pre-electoral alliances. Notably, the proposal for this law came from the government,
which distinguishes Turkey from other examples. According to Oguz, the search for an
alliance should have come from the opposition rather than the ruling party, which had
been in power for 16 years at that time?®°. It was believed that the Iyi Parti (IP),
comprising deputies who broke away from the MHP would divert votes from it,
potentially preventing it from surpassing the electoral threshold and securing
parliamentary seats. This arrangement was important to the ruling party which needed the
MHP to access the majority in parliament and support the AKP’s presidential candidate.
Similarly, for the 2018 elections, the CHP, the IP, and the Saadet Partisi came together
and agreed to enter the elections under the “Nation Alliance”. Despite their concerted
efforts, the opposition alliance failed, and the People’s Alliance was successful both in
parliament and in the presidential election.

The amended rules enable minor parties within alliances to secure seats if the
alliance surpasses the electoral threshold. Additionally, seat allocation is based on the
total votes of the alliance. The total number of deputies obtained by the entire pre-
electoral alliance is determined first, and then this number is distributed among the

political parties forming the alliance based on the number of valid votes they received?®!.

277 Mis and Duran, “Secim ittifaklar1,” 10.

278 Law on Political Parties no. 2820, April 24, 1983, art. 90/2 (amended) “The political parties cannot
engage in activities outside of their bylaws and programs, nor can they decide to support another party in
elections.”

279 Law on the Basic Provisions of Elections and Voter Registers no. 298, May 2, 1961; Law on Political
Parties no. 2820, April 24, 1983; Law on Deputy Elections no. 2839, June 13, 1983.

280 Mustafa Cem Oguz, “Se¢imlerin, Demokratiklesme Siirecine Etkileri: Se¢im Ittifaklar1 ve Tiirkiye
Uzerine Bir Tartisma,” Memleket Siyaset Yonetim 31, no. 1 (2019): 114-115.

281 Law on the Basic Provisions of Elections and Voter Registers no. 298, May 2, 1961, art. 108/4-15-16.
“In the consolidation minutes to be organized by the district election board:

(Added: 13/3/2018-7102/13 art.) The total number of votes received by each alliance,

(Added: 13/3/2018-7102/13 art.) The number of votes received individually by each political party within
the alliance, obtained by adding the share of votes from the alliance's common votes,

are written in figures and words.”
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In this way, minor parties in an alliance that receive fewer votes could make a positive
contribution to the number of deputies to be elected by the alliance. For instance, in the
2018 elections in Trabzon, the MHP received 13.5 percent of the vote while the IP
received 11.2 percent, but the MHP was unable to secure a deputy while the IP was able
to secure one deputy. The fact that the IP secured a seat despite receiving fewer votes
than the MHP highlights the impact of residual votes within alliances?®?.

In the 2019 local elections, parties formed pre-electoral alliances without a legal
framework. The AKP and the MHP formed the People’s Alliance, while the CHP and the
IP formed the Nation Alliance. Despite not being directly part of the Nation Alliance, the

283 As aresult of

HDP supported it by not fielding candidates in certain electoral contests
the elections, the Nation Alliance came in first in 21 provinces, 11 of which were
metropolitans. The most striking element of the results was that the People’s Alliance lost
five metropolitan municipalities, including Istanbul and Ankara, to the Nation Alliance.
Although the results do not indicate a significant change in terms of the number of
provinces won, considering the population and the economies of the provinces in which
the Nation Alliance won, it is a clear success for the opposition. Following dissatisfaction
with the results, the Istanbul election was annulled, leading to a re-run on June 23, 2019,
where the candidate of the Nation Alliance secured victory once again?%4,

The electoral rules were amended again in 2022 by the deputies of the ruling party
and its political ally, who argued that the previous seat allocation rules were unfair. As
mentioned above, the electoral threshold is decreased to 7 percent, and the seat allocation
is amended in a way that could potentially disadvantage opposition alliances?®°. The
revised seat allocation method employs the d’Hondt method to directly assign seats to
individual parties, even when operating within an alliance. This adjustment introduces
the possibility of placing smaller parties at a disadvantage within alliances?®¢. Kanadoglu
commented on the amendment to the electoral law as “the expansion of the Nation
Alliance and the possibility of increasing the proportion of residual votes within the

alliance may have necessitated this change for the AKP and MHP>®"”,

282 Tansu Piskin, “Secim Yasas1 Degisikligi Ittifak Sisteminin I¢cini Bosaltiyor,” Bianet, April 5, 2022,
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283 Hazal Duran and Nebi Mis, “Ittifaktan Blok Siyasetine: 31 Mart Yerel Secimleri,” Adam Academy
Journal of Social Sciences 9, no. 2 (2019). https://doi.org/10.31679/adamakademi.634750.

84 Oguz, “Secimlerin, Demokratiklesme Siirecine Etkileri,” 115.

285 Law on Amendments to the Law on Deputy Elections and Some Other Laws no 7393, March 31, 2022.
286 OSCE, Republic of Tiirkiye, General Elections 14 May, 8-9.

287 Pigkin, “Secim Yasas1 Degisikligi Ittifak Sisteminin i¢ini Bosaltyor”.
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3.1.1.3 Election Administration

Aside from electoral systems, election administration is critical for the realization
of democracy. For elections to be considered “free” and “fair,” electoral bodies
and entities tasked with and empowered with the administration and/or oversight of
elections must follow specific requirements. “Independence” and “impartiality” are two
features of electoral bodies that stand out. The term independence refers to the fact that
the electoral body operates autonomously from the legislative and executive branches, is
not subject to their authority, and does not receive orders from them. Impartiality implies
that the electoral body is neutral toward all political parties competing in the election and
maintains an equal distance. It further implies that the electoral body does not function
partisanly in its judgments, procedures, and practices?s®,

In Turkey, the Constitution grants the YSK a wide range of powers and duties,
including the authority to conduct and oversee all procedures related to the administration
of elections. Pursuant to Article 79 of the Constitution, the YSK is composed of eleven
members, six of whom are elected by the General Board of the Court of Cassation and
five by the General Board of the Council of State from among their own members.
However, the YSK exemplifies the potential politicization of independent boards in
Turkey, raising concerns about the independence of its decisions since 2017.

In Turkey’s electoral practice, all stakeholders can appeal lower electoral board
decisions to higher boards, all the way up to the YSK?*°. Notably, the YSK decisions,
including those that may violate constitutionally protected rights and the decision on the
final results, are not subject to judicial review?’. The Constitutional Court ruled in 2015
that the constitutional provision®*! specifying that YSK decisions are final and not subject
to judicial review also precludes individual appeals to the Constitutional Court for alleged

violations of fundamental rights and freedoms?°. This places the election process and its

288 Levent Goneng, “Uluslararasi Standartlar Isiginda Segim Organlarmin Olusumu ve Nitelikleri,”
Zabunoglu Armagani (2011), 335.

289 Law on the Basic Provisions of Elections and Voter Registers no. 298, May 2, 1961, art. 110. “Citizens
who are eligible to vote, political parties or the heads or deputies of their organizational levels according to
their statutes, observers, candidates, members of the Senate of the Republic and deputies may object to the
imprecise decisions of the boards or board presidents specified in this law.”

290 Law on the Basic Provisions of Elections and Voter Registers no. 298, May 2, 1961, art. 111. “In this
law, the higher board to which each board is affiliated is the authority of objection against the decisions of
the boards that are not written as final.

The decisions of the Supreme Election Board, ex officio or upon objection, are final.”

291 Turkish Constitution, art. 79/2. “The Supreme Board of Election shall execute all the functions to ensure
the fair and orderly conduct of elections from the beginning to the end, carry out investigations and take
final decisions, during and after the elections, on all irregularities, complaints and objections concerning
the electoral matters, and receive the electoral records of the members of the Grand National Assembly of
Turkey and presidential election. No appeal shall be made to any authority against the decisions of the
Supreme Board of Election.”

292 Turkish Constitutional Court, Vatan Partisi, 2015/8764, November 18, 2015.
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outcomes to the control of an administrative body, challenging the constitutionally
guaranteed separation of powers and international good practice, as well as paragraph
5.10 of the 1990 OSCE Copenhagen Document*. To ensure respect for human rights
and legal integrity, paragraph 5.10 specifies that everyone will have an effective means
of redress against administrative decisions?**. States are obliged under Article 2.3(a) of
the ICCPR to ensure that any person whose rights or freedoms, as described in the
Covenant, are violated has an effective remedy, regardless of whether the violation was
committed by persons acting in an official capacity. According to the Code of Good
Practice on Referendums, the referendum appeal body should be either an electoral
commission or a court. A final appeal to a court must be necessary for any situation®*>.
The issue of the YSK’s independence gained prominence in 2017 following a
restructuring that saw eight of its eleven members replaced. The reconstitution of the YSK
in 2016, with eight new members elected by the General Boards of the Court of Cassation
and the Council of State, altered its composition significantly. Only three members of the
YSK were elected before 2016 and remained in office. This restructuring, mandated by
Law No. 6723, dated July 1, 2016, underscores the relationship between the composition
of the YSK and the independence of the bodies responsible for electing its members.
Again, pursuant to paragraph 10 of the provisional Article 27 added to the Council of
State Law No. 2575 by Article 12 of Law No. 6723 and paragraph 9 of the provisional
Article 15 added to the Court of Cassation Law No. 2797 by Article 22 of Law No. 6723,
the membership of the YSK was automatically terminated for the members of the Court
of Cassation and Council of State whose terms of office expired. The General Boards of
the Court of Cassation and Council of State, which convened with a new membership
structure, elected eight new members to the YSK, and these members took office on
September 8, 2016. Upon the resignation of one of these eight members on October 18,

2017, a new member was elected on October 23, 2017, and upon the resignation of the

293 OSCE, Republic of Turkey Constitutional Referendum, 19.

294 OSCE, Copenhagen Document, Para. 5.10. “They solemnly declare that among those elements of justice
which are essential to the full expression of the inherent dignity and of the equal and inalienable rights of
all human beings are the following:

— everyone will have an effective means of redress against administrative decisions, so as to guarantee
respect for fundamental rights and ensure legal integrity;”

2% Venice Commission, Revised Code of Good Practice on Referendums, point 11.4.3.a. “The appeal body
in referendum matters should be impartial and independent, endowed with the necessary powers of
cognition and decision to afford an effective remedy, established by law and bound to apply the law, with
limited discretion. A final appeal to a court of law is the preferred option in most Council of Europe member
states.”
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other member on September 10, 2018, a new member was elected on September 11,
2018%%,

Several notable instances, including the YSK’s decisions regarding the 2017
referendum?®” and the annulment of the Istanbul municipal elections in March 2019, have
sparked controversies and raised questions about the YSK’s impartiality and adherence
to democratic principles. On March 31, 2019, the CHP candidate Ekrem imamoglu won
the Istanbul municipal election, however, upon the AKP’s application, the YSK decided
to cancel and renew the election. On June 23, Imamoglu won the re-election with a bigger
margin this time.

Another contentious issue pertains to the candidacy of ministers as deputy
candidates in the 2023 elections. A total of 16 ministers and a vice president were
nominated as deputy candidates from the AKP lists. This action encountered contention
from numerous constitutional jurists who argue that ministers cannot pursue
parliamentary seats without resigning from their ministerial posts. Despite the objections
raised, the YSK validated their candidacies?*®. It has been contended that ministers fall
within the scope of “other public employees not regarded as laborers” pursuant to Article
76/3 of the Constitution and are therefore ineligible to contest parliamentary seats without
resigning®”. According to the Constitution, ministers are prohibited from serving as
deputies®®. The simultaneous fulfillment of two distinct duties presents inherent
challenges, similarly, manifesting when an individual holding one duty seeks candidacy
for another. This situation became notably unusual when the presidential election went to
a second round. Ministers who were elected as deputies remained in their ministerial
positions until the conclusion of the second round. The President did not appoint new
ministers for this two-week period. Therefore, the legislative and executive branches

became fused within the same individuals. A “practical” decision was taken that the

2% Gozler, “Hukukun Siyasetle Imtihani”.

27 Yiiksek Se¢im Kurulu Karari Karar No. 560, https://www.ysk.gov.tr/doc/karar/dosya/5059/2017-
560.pdf.

2% “Turkey’s Election Board Says Ministers Don’t Have to Resign to be Deputy Candidates,” Duvar
English, April 19, 2023, https://www.duvarenglish.com/turkeys-election-board-says-ministers-dont-have-
to-resign-to-be-deputy-candidates-news-62235.

29 “Hukuka Uygun Davranmak Bu Kadar Zor mu?” Politik Yol, April 2, 2023,
https://www.politikyol.com/hukuka-uygun-davranmak-bu-kadar-mi-zor/; “Bakanlar Milletvekili Adayligi
k:in Gorevlerinden Ayrilmali Midir?” Politik Yol, March 30, 2023, https://www.politikyol.com/bakanlar-
milletvekili-adayligi-icin-gorevlerinden-ayrilmali-midir/; Tolga Sirin, “Milletvekili Olanlarin Bakanliklar
Diistii,” 724, May 19, 2023, https://t24.com.tr/yazarlar/tolga-sirin/milletvekili-olanlarin-bakanliklari-
dustu,40067.

300 Tyrkish Constitution, art. 106/4. “Vice-Presidents of the Republic and ministers shall be appointed from
among those eligible to be elected as deputies and dismissed by the President of the Republic. Vice-
Presidents of the Republic and ministers shall take their oaths before the Grand National Assembly of
Turkey, as written in Article 81. If members of the Grand National Assembly of Turkey are appointed as
Vice-Presidents of the Republic or ministers, their parliamentary membership shall cease.”
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ministers would not take the oath of office until the second round of presidential elections
and would work as ministers®’!. This arrangement undermined the separation of powers
between the executive and legislative branches, a fundamental characteristic of the
presidential system. It is worth noting that in the United States, the president’s secretaries
are ineligible to be members of the legislature. This example highlights concerns about
the potential use of state resources in a manner that could favor the ruling party during
the election period. As will be analyzed in more detail below, it also raises questions
about the effectiveness of existing institutions in providing checks and balances on
executive decisions.

In essence, the independence of the YSK relies on the independence of the Court
of Cassation and the Council of State, which, in turn, depends on the independence of the
HSK. Unfortunately, the independence of the HSK is very controversial in Turkey,
thereby complicating the autonomy of the YSK. This interdependence highlights the
challenges to institutional independence within the Turkish electoral framework.

In countries where the electoral administration is not independent and impartial
vis-a-vis the political power, it is obvious that decisions will be made in favor of the
president’s party, resulting in an uneven playing field. Nicaragua provides another
relevant example, where electoral reforms enacted in 2021 curtailed international
observation, erected barriers for opposition candidates, and tilted the Supreme Electoral
Council in favor of the incumbent government, culminating in Daniel Ortega’s re-election
for a fourth consecutive term3%2.

The politicization of the election administration significantly contributes to an
uneven playing field in Turkey. The removal of the YSK’s independence and impartiality
effectively undermines the opposition’s opportunity to compete fairly and equally which

makes it much easier for the incumbent party to maintain its position.

3.1.1.4 Concurrent Elections

One of the most necessary ways for a president to achieve a friendly majority is
to hold presidential and parliamentary elections concurrently. According to Samuels and
Shugart, concurrent elections encourage voters to see the presidential and parliamentary

candidates as members of the same team and therefore vote accordingly®®®. Shugart

301 Sirin, “Milletvekili Olanlarin Bakanliklari Diistii”.

302 Florian Kriener, Gabriel Alvarez Argiiello and Alina Maria Ripplinger, “Nicaragua’s Electoral Counter-
Reform,” Verfassungsblog, June 9, 2021, https://verfassungsblog.de/nicaraguas-electoral-counter-reform/.
303 David J. Samuels and Matthew S. Shugart, Presidents, Parties and Prime Ministers: How the Separation
of Power Affects Party Organization and Behavior (Cambridge: Cambridge University Press, 2010), 129.
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argues that when elections are concurrent, it is rare for the opposition to have a
majority’%4,

Turkey’s 2017 constitutional amendments stipulated that presidential and
parliamentary elections be held on the same day, as outlined in Article 77. Consequently,
this constitutional rule implies that parliament’s composition aligns with the majority
desired by the president. The concurrent elections, coupled with the president’s active
involvement in the elections as the leader of their political party, consolidate effective
control over both the legislative and executive branches. Gozler stresses that such a
scenario engenders a “fusion of powers”, contravening the inherent separation of powers
fundamental to the presidential system. Consequently, it is incompatible with both the
presidential and parliamentary systems, as it undermines the essential features of each3%.

In contrast, in the United States, the House of Representatives undergoes elections
every two years’%, The Senate, which represents each state with two members for six
years, renews its composition through staggered elections held every two years, with one-
third of its members elected at each interval®®’. This arrangement ensures periodic
turnover in legislative representation, reflective of diverse electoral mechanisms
occurring at different intervals. Presidential elections are held every four years, and each
president is only eligible to run for a maximum of two terms. When the US system is
analyzed, where there are no concurrent elections, it is witnessed that 48 unified and 38
divided governments have been established since 1857°%,

Similarly, in Argentina, deputies®® and the president serve four-year terms!?,

with the Chamber of Deputies undergoing renewal every two years by half and senators

304 Matthew Soberg Shugart, “The Electoral Cycle and Institutional Sources of Divided Presidential
Government,” The American Political Science Review 89, no. 2 (June 1995): 328.

305 Gozler, Elveda Anayasa, 28-30.

306 US Constitution, art. I, sec. 2. “The House of Representatives shall be composed of Members chosen
every second Year by the People of the several States, and the Electors in each State shall have the
Qualifications requisite for Electors of the most numerous Branch of the State Legislature.”

307 US Constitution, art. I, sec. 3. “The Senate of the United States shall be composed of two Senators from
each State, chosen by the Legislature thereof, for six Years; and each Senator shall have one Vote.”

308 “party Government Since 18571,” History, Art and Archives: United States House of Representatives,
https://history.house.gov/Institution/Presidents-Coinciding/Party-Government/.

309 Constitution of Argentina, art. 50. “Deputies shall serve in their representation for four years, and may
be re-elected, but the Chamber shall be renewed by half every two years; to this end, those named for the
first legislature, as soon as they meet, shall draw lots [to determine] who must leave after the first period.”
310 Constitution of Argentina, art. 90. “The President and Vice President shall remain in office for a term of
four years and may be reelected or succeed each other for only one consecutive term. If they have been
reelected or succeeded each other, they may not be elected to either office, except after the interval of a
term.”
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serving six-year terms, with one-third of the Senate renewed every two years®!'!. Notably,
Colombia, El Salvador, and Venezuela opt not to conduct concurrent elections.

In Latin American presidential systems, Brazil, Costa Rica, Chile, the Dominican
Republic, Ecuador, Guatemala, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru,
and Uruguay hold concurrent elections®!?. In each of these countries, however, it is
erroneous to assume that presidents have a parliamentary or congressional majority.
Certain countries, like Bolivia, the Dominican Republic, Honduras, Mexico, and
Paraguay, often witness the president’s party or coalition dominating the parliament.
Nevertheless, the contrasting outcomes of concurrent elections necessitate a nuanced
analysis of each country’s unique circumstances.

As mentioned above, with the regulations made under the new system, the
presidential candidates, who are party leaders, have the opportunity to determine the
parliamentary candidates and influence the majority of the parliament of Turkey. In the
event of an inharmonious parliament, the president retains the authority to dissolve the

arliament’!3, as will be analyzed later in this chapter.
p y p

3.1.2 Political Party System
Ozsoy Boyunsuz contends that an apparent correlation exists between political
party systems and political systems, constituting fundamental dynamics within political

institutions3!4

. In this respect, it is necessary to examine political party systems in order
to better analyze political parties and the majority party with their relationship with the
president.

Political parties are essential to the operation of political opposition in
representative democracies. According to Sartori, political parties are tools for governing
a pluralistic society and institutionalizing dissent’!>,

Different authors have adopted different methods in terms of political party
classifications. Duverger stands out as the pioneer among authors who categorized party

systems based on the number of political parties and, in many respects, the most

influential in the subsequent literature. In his work “Political Parties”, Duverger

311 Constitution of Argentina, art. 56. “Senators serve six years in the exercise of their office and may be
re-elected indefinitely; but the Senate shall renew itself by one-third of the electoral districts every two
years.”

312 In states with two chambers, only the lower chamber is taken into account.

313 Bayram Dogan and Ali Fuat Geyik, “Cumhurbagkanlig1 Hiikiimet Sisteminde Kuvvetler Ayrihig1 Ilkesi,”
Siileyman Demirel Universitesi Hukuk Fakiiltesi Dergisi 10, no. 2 (2020): 32.

314 Ozsoy Boyunsuz, Diinyada Baskanlik Sistemleri, 14-15.

315 Giovanni Sartori, Parties and Party Systems: A Framework for Analysis (Colchester: ECPR Press,
2005), 58.
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delineates the relationship between the political party system, including factors such as
the number of parties, their respective sizes, alliances, geographical localization, and
political distribution®!6. Accordingly, political party systems can basically be classified
as one-party, two-party, and multi-party systems>!”.

Jean Blondel further refined Duverger’s observations and classifications, partly
reclassifying them into subcategories. Blondel suggests that party structures can be
determined based on factors such as the number of parties, their strength, ideological
positions, the essence of their support, organizational structures, and leadership styles.
Within the context of Western liberal democracies, Blondel argues that party systems can
be analyzed based on the first three of these criteria’!8.

Giovanni Sartori expanded upon Duverger and Blondel’s frameworks, examining
not only the number of parties but also the relative sizes of political parties in relation to
each other and the degree of fracture and polarization within the political structure. Sartori
introduces a nuanced classification of party systems, moving beyond the traditional three-
party categorization to encompass seven distinct types.

In his analysis, Sartori adopts an approach to counting parties, focusing primarily
on parties wielding a high level of influence within the political landscape. He argues that
parties in parliament must have either “coalition potential” or “blackmail potential” in
order to be included in the party system?!®. Irrespective of a party’s size, if it possesses
the capacity to determine at least one of the possible government majorities, it merits
recognition as a party with coalition potential. Nonetheless, anti-system parties, despite
their relative proportions, remain excluded from the purview of possible coalition partners
by major political entities, thus occupying permanent oppositional stances.

Sartori clarifies this by referencing Italy and France, where Communist parties,
despite garnering substantial electoral support, have exhibited virtually negligible
coalition potential over the past twenty-five years (as of the time of his exposition).
Nevertheless, disregarding such parties would be erroneous. Consequently, a secondary
categorization emerges, delineating opposition-oriented parties empowered with coercive
influence, or what Sartori terms “blackmail potential”. According to Sartori, if a party’s
mere presence or emergence forces shift in the strategic maneuvers of government-

aligned factions, altering the trajectory of competition, the party earns the designation of

316 Maurice Duverger, Political Parties: Their Organization and Activity in the Modern State (London:
Methuen & Co. Ltd, 1951), 203.

317 Duverger, Political Parties, 203-280.

313 Jean Blondel, “Party Systems and Patterns of Government in Western Democracies,” Canadian Journal
of Political Science / Revue Canadienne de Science Politique 1, no. 2 (June 1968): 183-184.

319 Qartori, Parties and Party Systems, 107-109.
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possessing blackmail potential®?°. Sartori underlines that, in practice, the concept of the

321 In

blackmail party essentially coincides with the concept of the anti-system party
conclusion, after these explanations, Sartori’s seven political party systems are as
follows*??;

one party

hegemonic party

predominant party

1

2

3

4. two-party
5 limited pluralism
6 extreme pluralism
7

atomized

Using Sartori’s parameters, Hamdemir and Celik??}

, proposed the party systems
in Turkey in their study named “Tiirkiye 'de Parti Sistemleri” (Party Systems in Turkey).
Despite their comprehensive analysis spanning from the 1950 elections to the 2015
elections, I have elected to narrow the scope of the investigation to the elections in which
the AKP participate. Additionally, I have incorporated the results of the 2018 and 2023
elections, which transpired subsequent to the conclusion of their study.

The party system in Turkey experienced radical transformation due to the
economic and social-political crises of the 1999-2002 coalition period. Sayari
characterizes the party system spanning from 1991 to 2002 as typified by high levels of
fragmentation and polarization, government instability, dispersion of political power, and
short-lived coalitions®?*. All parties that secured seats in the parliament during the 1999
elections were subsequently precluded from participation in the succeeding parliamentary
session. In the 2002 general elections, the CHP, which fell under the threshold in the 1999
elections, and the AKP, which was founded under the leadership of the innovative wing
of the Milli Goriig (National Vision) and participated by many politicians from the center-
right, passed the threshold and entered the parliament. In this period, although there were
two parties in the parliament, the votes of these two parties were not close to each other,
and the total votes were not 90 percent or more. Therefore, the party system in this period
is not Blondel’s classic two-party system. Although it can be seen as a two-party system

in terms of number, it should be noted that this is due to the electoral system. In other

320 Sartori, Parties and Party Systems, 108.

321 Sartori, Parties and Party Systems, 109.

322 Sartori, Parties and Party Systems, 110.

323 Berkan Hamdemir and Adem Celik, “Tiirkiye’de Parti Sistemleri,” Ankara Universitesi Hukuk Fakiiltesi
Dergisi 67, no. 4 (2018).

324 Sabri Sayari, “Towards a New Turkish Party System?” Turkish Studies 8, no. 2 (2007): 203-204.
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words, if there were a more reasonable electoral threshold of 5 percent instead of a high
threshold of 10 percent, a total of seven political parties would enter parliament, and
coalitions would be in question®?®. If DEHAP was evaluated as an anti-system party
without the potential to blackmail, then a six-party system would be mentioned, with four
more parties with coalition potential apart from the two big parties. According to Sartori’s
criteria, the party system during this period was a “limited pluralist multi-party system”,
but the 10 percent electoral threshold prevented this, resulting in an artificial party
system?326,

In the process that started in 2002 and continued until today, in all seven general
elections held, the AKP came first. The AKP’s average vote rate in seven elections is
42.76 percent. The CHP, which entered parliament as the second party in all of these
seven general elections, has an average of 23.06 percent of the votes in seven elections.
The difference in points between the first party and the second party is, on average, 19.7
percent in seven general elections. This average means that the AKP received nearly twice
the votes of the second party. According to the writers, the AKP easily suits Sartori’s
definition of the predominant party when all of these factors are taken into account®?’. In
other words, the predominant party system has been the party system in Turkey since
2002. However, this predominant party system emerged as a two-party system with a
predominant party in the period between 2002 and 2007, due to the 10 percent election
threshold in the country. They clarified that if the election threshold was set at a fair level,
a different party system would emerge in practice. In the period from 2007 to the present,

the party system is literally “a limited pluralist multi-party system with a predominant

party”328,

According to Sartori, a predominant party is one “that outdistances all the others;
this party is dominant in that it is significantly stronger than the others**®”. Pempel
delineates more specific criteria, positing that within a predominant party system, a party
must demonstrate dominance in number, hold a dominant bargaining position, maintain
chronological precedence, and wield governmental dominance, meaning it possesses the

capability to enact a series of interlinked and mutually reinforcing public policies®.

325 Sayari, “Towards a New Turkish Party System?” 205.

326 Hamdemir and Celik, “Tiirkiye’de Parti Sistemleri,” 726.

327 As a reminder, Sartori defines the predominant-party structures as those in which the same party wins
from within an absolute majority over time, see Sartori, Parties and Party Systems, 74-75.

328 Hamdemir and Celik, “Tiirkiye’de Parti Sistemleri,” 726-727.

32 Sartori, Parties and Party Systems, 171.

330 TJ. Pempel, “Introduction. Uncommon Democracies: The One-Party Dominant Regimes,” in
Uncommon Democracies: The One-Party Dominant Regimes, ed. T.J. Pempel (Ithaca and London: Cornell
University Press, 1990): 3-4.
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Pempel also mentions that in order to isolate the opposition, a dominant party must use
state instruments to strengthen its electoral position®!. In practice, the dominant party,
namely the AKP, utilizes this approach to strengthen hyper-presidentialism by effectively
isolating the opposition.

Sartori’s principles are applicable within the context of parliamentary systems,
wherein the government derives its authority from a parliamentary majority. Regarding
presidential systems, Sartori posits that “the counting criteria must be reformulated and
relaxed, for the parties that count are simply the ones that make a difference in helping
(or obstructing) the president’s election and that determine his having (or not having) a

332 »

majority support in the legislative assemblies In presidential systems, the dominant

party should control both parliament and the presidency®3?

. Accordingly, an analysis of
the elections after the transition to the presidential system does not change the fact that
the AKP is the predominant party.

Another categorization scheme applicable to party systems involves party
discipline, which significantly impacts a country’s political structure. Political parties can
be categorized as disciplined and undisciplined (souple) according to whether the leaders
have authority over the elected or unelected members of the party***. This authority is
enforced through a system of incentives and penalties**®. Incentives may encompass staff
support and access to resources, while penalties range from the denial of favors to
deselection or expulsion®*®. The nomination of parliamentary candidates emerges as a
pivotal incentive. In political parties, strong discipline allows the party leader to control
the party’s representatives in parliament®’’. Consequently, strong party discipline leads
to the oligarchic domination of one man or a few individuals, a party dictatorship38.
After the organizational preference survey is conducted for parliamentary

candidates for nomination within the AKP, sub-committees composed of members of the

Central Executive Committee and the Central Decision and Management Committee
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(London: Routledge, 2000) 256.
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evaluate the applications for parliamentary candidacy. Following the assessments of these
sub-committees, the final decision is rendered in the upper commission, presided over by
the President of the Republic and the AKP Chairperson,*3°. A similar process is observed
within the CHP, which established an eight-member commission for the 2023 elections.
Reports are submitted for approval to the then-CHP Chairperson and the Central
Executive Board before finalizing the parliamentary candidate lists in the Party
Assembly340.

The convergence of a president elected by the people and also serving as the leader
of a political party holds significant implications. In such cases, the president-leader
possesses persuasive influence over deputies, facilitating the passage of laws aligned with
their agenda, particularly if their party holds a majority in parliament. This indirect
possession of legislative and decree power underscores that a disciplined political party
system, coupled with the electoral framework, may tilt the balance against the legislative
branch in favor of the president.

At the time of the birth of the US presidential system, political parties were absent,
and the founding fathers were even against the idea of political organization, as it was

perceived to have divisive implications for society®*!

. Nevertheless, following the
establishment of the Constitution, the emergence of political parties developed as the
result of the federalist-anti-federalist divide, ultimately giving birth to the political parties
of today. However, the political parties in the US are characterized as undisciplined,
contrary to their European counterparts. Even if the president and the legislative majority
come from the same political party, the control that presidents can exert over the
legislature through their party affiliations remains limited>*?.

Unlike in the US, Latin American presidential systems have disciplined parties.
For example, Argentina, like Turkey, is reported to have a very high level of party
discipline, with representatives being elected through closed party lists where the party

leaders choose the order in which candidates will be placed on that list**3. Similarly,
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Politics in Latin America, ed. Scott Morgenstern and Benito Nacif (Cambridge: Cambridge University
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Mexico*** and Venezuela®*® have strong party discipline, in which party leaders nominate
candidates for legislative office. Brazil’s party discipline has been characterized by
scholars as a puzzle**®. Although scholars believe that Brazil’s candidate-centered
electoral system weakens the ability of leaders to enforce discipline**’, there is research

suggesting that clientelism increases party discipline®*%.

3.1.3 Abuse of State Resources and Media During the Election Periods

In the first chapter, as observed in the OSCE referendum report, the ruling party,
benefiting from being in government for over 20 years and being the predominant party,
has been utilizing state resources to skew the playing field. In addition to the above-
mentioned political party and electoral system, one mechanism that tilts the playing field
and reduces the opposition’s chances of winning elections is the abuse of state resources
by the incumbents?#°,

Levitsky and Way assert that in countries characterized by competitive
authoritarianism, the utilization of state resources by the incumbent president and party
is conducted in a manner that preserves the freedom of the opposition; however, it is
strategically manipulated to disrupt the playing field in favor of the government,
hindering the opposition from securing victory®>°. Similarly, in a hegemonic party system,
Larry Diamond characterized it as a relatively institutionalized ruling party that
monopolizes the political arena through coercion, patronage, media control, and various
means, denying formally legal opposition parties any genuine opportunity to compete for

351

power>!. Carothers also described this situation as a “dominant-power” country®>2. The

identification of the utilization of state resources by governments is most effectively
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understood through election observation reports, which have also underpinned the
findings of this study. In alignment with the referendum campaign above, this study drew
upon the election observation reports of the OSCE for Turkey.

Accordingly, in the presidential and parliamentary elections held in May 2023, it
was observed that the incumbent president conducted his campaign while simultaneously
fulfilling presidential duties. Various large-scale infrastructure project inauguration
ceremonies were also strategically utilized for campaign purposes. During the
groundbreaking ceremony for public housing for the earthquake victims in Malatya, the
President criticized the opposition, alleging incompetence and terrorist connections>>.
During this period, significant social assistance programs were introduced, including a
public pledge made on April 20 to provide free natural gas to households for one year®>4.
Some municipalities made public transportation free on the days of President’s rallies®>>.

According to the OSCE report, during the election period of 2023, at least 50
individuals were detained on charges of supporting terrorist organizations due to their
news coverage or social media posts*>®, Twitter and Facebook restricted access to certain
content and user accounts in response to blocking requests from Turkish authorities®”.
Most broadcasters monitored by the OSCE observers displayed overt support for the
incumbent President, often merging his official duties with campaign activities*>®. The
public television channels TRT-1 and TRT Haber was observed to display a clear bias
towards the People’s Alliance and President Erdogan, providing predominantly positive
coverage totaling 44 percent and 45 percent, respectively. In contrast, the Nation Alliance
and its candidate were portrayed mostly negatively, receiving 28 percent and 25 percent.
This trend persisted in the second round, where the President received 64 percent and 73

percent positive coverage, while Kiligdaroglu received mainly negative coverage at 36
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percent and 27 percent. This raises concerns about potential violations of constitutional
impartiality guarantees in media reporting®>®. It is crucial to remember that the
management of TRT is overseen by a board of directors comprising nine members and a
general director, all appointed by the president®®,

A review of US presidential election reports observed by OSCE shows that only
in the 2020 presidential elections did the then-President Donald Trump use his office to
gain political advantage*®!. Some OSCE interlocutors have raised concerns about the use
of administrative resources for campaigning. They point to the inclusion of the president’s
name and campaign slogans in letters accompanying COVID-19 economic relief checks
sent to voters®®2. This marked the first instance of a president’s name appearing on an
Internal Revenue Service (IRS) disbursement’®3.

According to the EU Election Observation Mission’s report on the 2009 Bolivian
elections, the growing number of judicial investigations launched against the leaders of
the PPB-CN (Plan Progreso para Bolivia-Convergencia Nacional) negatively affected
their capacity to carry out electoral activities. However, it was observed that pro-
government public service advertisements proliferated significantly during the election
period?%4,

The dominant media presence of Rafael Correa, President of Ecuador from 2006
to 2017, was noted in the 2009 election report as not serving to promote a level playing
field3®. In the 2019 presidential elections in El Salvador, state media outlets TVES and
RNES openly supported Hugo Martinez and the ruling party. Private media also gave
coverage to ARENA and FMLN, the two parties in El Salvador, which until 2019 had a
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two-party system, and denigrated GANA. And although GANA’s candidate, Nayib
Bukele, had the most negative reporting by the media during this period, he managed to
win the 2019 elections*®¢. In the 2023 Guatemalan elections, irregular UNE and Vamos
campaign practices and vote-buying were reported by EU observers, including the
distribution of household items, food, and money related to both municipal and

presidential campaign events*¢’

. In the 2021 Honduran elections, EU observers reported
abuse of administrative resources through the increased distribution of aid vouchers in
eight departments in connection with the ruling Partido Nacional de Honduras (PNH)
campaign. Instances were also reported where government officials pressured public
servants to attend rallies, register as PNH polling station members, and ensure votes for
the PNH?38,

According to the electoral reform in 2021 in Nicaragua, public party meetings
during election campaigns now require authorization from the Supreme Electoral
Council. The authority to intervene in such unauthorized gatherings rests with the
Nicaraguan National Police, which was expected to crack down on opposition party
gatherings since it is headed by the President’®,

The case studies presented highlight the variety of strategies incumbents use to

gain an electoral advantage. Election integrity is regularly jeopardized by the abuse of

state resources, media bias, and the exploitation of public events for political ends.

3.2  Information and Oversight Mechanisms

In the presidential system, the strict separation of powers between the legislative
and executive branches has historically been a defining feature. However, mechanisms
facilitating reciprocal interaction between these branches have evolved, primarily to
ensure the system’s functionality without compromising its integrity>’’. This mechanism,
commonly referred to as checks and balances, serves to deter the concentration of power

within a single entity>"!.
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Constitutional limitations, based on the principle of separation of powers, aim to
prevent the abuse of executive power, establish mechanisms for checks and balances
against the potential for corruption, and protect individual and social rights. Oversight of
these boundaries is institutionally entrusted to the legislature and the judiciary?72.

While oversight tools traditionally fall within the purview of parliamentary
responsibility, the classical parliamentary schema deviates in the face of current social
realities. The rights are indeed granted to parliament as a sole institution; however, in
general, these rights are more important in practice for and used by the
parliamentary opposition®’®. Depending on whether the initiators are members of the
opposition or not, some tools may have more possibilities for being scheduled and
debated. There are many strategies used by parliaments to strengthen the opposition’s
right to have its oversight tools and suggestions placed on the agenda®’4. However, the
2017 constitutional amendment represented a significant departure from the checks and
balances, deliberately undermining the opposition’s oversight mechanisms and
concentrating power under a hyper-presidential system.

By introducing the presidential system, it was made to believe that a more rigid
separation of powers was being introduced. However, the apparent rigidity introduced by
the amendment is deceptive, as important issues about the electoral system and political
parties were mainly ignored®”>. It is imperative to revisit matters such as party discipline
and concurrent elections, as stipulated in Article 77, which mandates simultaneous
parliamentary and presidential elections to ensure executive dominance over the
legislature. In Turkey, where intra-party discipline is notably firm, a scenario where the
president also leads the majority party facilitates presidential control over the parliament,
thereby diminishing its leaning towards executive oversight. Consequently, the strength
of the parliamentary opposition becomes paramount.

In the 2018 Turkish elections, the AKP secured 295 parliamentary seats®’® with
42.56 percent of the votes. Its ally, the MHP, received 11.10 percent of the vote and
gained 49 seats. Together, the People’s Alliance, comprising the AKP and MHP,

controlled a total vote share of 53.66 percent. The joint presidential candidate of the
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alliance, received 52.59 percent of the votes and was elected president in the first round®”’.
Although the AKP alone did not have a parliamentary majority, the People’s Alliance
collectively wielded a majority, enabling the President to exert control over the
legislature. The same scenario was realized again with the 2023 elections. In this election,
the AKP again allied with the MHP, which also included other small parties. The People’s
Alliance has secured a parliamentary majority by winning 323 seats (53.83 percent)*’s.

In the current situation in Turkey, effective parliamentary oversight of the
president is a formidable task that falls primarily to the opposition. In this case, it arouses
curiosity about how the opposition parties, which altogether occupy 271 seats in the
parliament, can oversee the president. This inquiry requires an examination of Turkey’s
legal framework, including constitutional practices, to assess how the opposition uses
oversight mechanisms compared to other presidential systems.

After the 2017 Constitutional Amendment, parliamentary oversight procedures
have changed to a great extent. These procedures are listed in the constitution as
parliamentary inquiry, general debate, parliamentary investigation, and written
question®”, In contrast to the parliamentary system, Article 99 of the Constitution, which
regulates censure, was repealed, as the new system no longer features a prime minister
and ministers collectively and individually responsible to the parliament®8°. Likewise, the
verbal question was repealed with the amendment. As a result, the effectiveness of the

remaining oversight mechanisms requires further scrutiny.

3.2.1 General Debate and Parliamentary Inquiry

The belief that parliaments require information to fulfill their constitutional duties
is widely acknowledged in constitutional theory®3!. However, access to information about
government actions or intentions is often limited to the opposition, which primarily relies

t382

on information provided by the government’*<. Despite this, parliaments require effective
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discussion forums as well as a free flow of information to hold the executive
accountable’®3.

Parliaments may exercise their power to obtain information through procedures
such as parliamentary inquiry and general debate, as outlined in Article 98/2-3%%% of the
Turkish Constitution. A parliamentary inquiry involves an examination conducted to
obtain information on a specific subject, while a general debate entails considering a
specific subject relating to the community and the activities of the state in the Plenary of
the Grand National Assembly of Turkey.

The effectiveness of parliamentary inquiry as an oversight tool is limited by the
exemption of state secrets and trade secrets from its scope, according to Parliament’s
Rules of Procedure®®. This limitation may allow the executive to withhold information
by qualifying it as a state secret, hindering the intended function of parliamentary inquiry.

Upon completing its activities, the inquiry commission presents a report to the
parliament, leading to a general debate in the plenary>86. However, these procedures lack
direct and effective political consequences, as no decisions or votes are taken regarding
the executive’s responsibility®’. Nevertheless, some scholars argue that these tools may
indirectly hold the government accountable by fostering discussion and potentially
leading to amendments or the creation of laws®®®. For instance, Gozler suggests that the
parliamentary inquiry findings and general debates can expose the executive, fostering
discussion. In addition, he states that the information obtained can enlighten the
parliament, potentially leading to amendments or the creation of laws*®.

The acceptance of parliamentary inquiry proposals by opposition parties must be
discussed before initiating these procedures. According to the Rules of Procedure, a

motion to open a general debate or parliamentary inquiry requires submission by at least
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twenty deputies or a single political party group**°. However, achieving an absolute
majority for acceptance of a motion is generally challenging.

Recent reports from news articles suggest that opposition parties in Turkey face
challenges in attaining the necessary quorum for acceptance of inquiry proposals. For
instance, in the first three months of 2022, 83 separate inquiry proposals submitted by the
opposition were rejected by the votes of the People’s Alliance®!. During the 27th period,
out of 5088 inquiry proposals submitted to the Presidency of the Parliament, only a
fraction were accepted, with the CHP submitting the most proposals**2. The rejection and
acceptance of parliamentary inquiry proposals in Turkey are the most obvious examples
of block voting by highly disciplined parties. Notably, some inquiry motions, despite
aligning with the policies of the People’s Alliance, face rejection as a unified block®®?.
This phenomenon is not merely a consequence of hyper-presidentialism; rather, it is a
manifestation of the extraordinary party discipline observed in Turkish politics.

Turning to the United States, while not explicitly defined in the Constitution,
Congress has the power to establish “congressional commissions”. These commissions
are usually established to formulate public policy but may also have investigative
functions. Commissions are established by law and require an absolute majority of both

chambers. In general, these commissions have a non-partisan or bipartisan character®?.
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395 and Mexico’%S, proposing a parliamentary inquiry is more

In contrast, in Chile
challenging than in Turkey. In Brazil, according to Article 58/3 of the Constitution®’,
both the Senate and the Chamber of Deputies can initiate a parliamentary inquiry with
only one-third of the members needed. In 2021, despite reaching the requisite number of
senators to convene a commission and initiate a public inquiry into President Bolsonaro’s
alleged negligence regarding the pandemic response, the Speaker of the Assembly, an
ally of President Bolsonaro, hesitated to bring the petition before the Plenary of the
Assembly. He resisted establishing the commission, contending that, as the Speaker of
the Legislative Assembly, he possessed discretionary authority to determine the
establishment of such a commission. However, the Supreme Federal Court intervened,
compelling the urgent initiation of procedures to safeguard the minority’s right to

398 As seen in Brazil, the use of

investigate President Bolsonaro’s accountability
parliamentary inquiry has been possible due to the independence of the judiciary and the
fragmentation of the parliament, despite Bolsonaro’s attempt to turn Brazil into hyper-

presidentialism.

3.2.2 Written Questions
The practice of written questions serves as a cornerstone of parliamentary
oversight, aimed primarily at acquiring information and addressing potential information

asymmetry>*?. Despite their prevalence, written questions are often deemed the least
Y y p p q

395 Constitution of Chile, art. 52/1-c. “The exclusive powers of the House of Representatives are:
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records. The Ministers of State, other officials of the Administration and the personnel of State enterprises
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However, the Ministers of State cannot be summoned more than three times by the same investigating
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The constitutional organic law of the National Congress shall regulate the functioning and powers of
investigating commissions and the manner of protecting the rights of the persons summoned or mentioned
in them.”
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effective means of oversight. However, they also serve as an ex-post tool to demand
information from the government regarding prior policy decisions. This questioning can
be characterized as a control game involving government and opposition parties**® and is
seen as a classic opposition strategy, serving as one of the safeguards given to
minorities*’!.

According to the Turkish Constitution, “a written question is a request for
information addressed to the Vice Presidents of the Republic of Ministers by deputies to

4027 Yet, this mechanism is not an

be answered in writing within fifteen days at the lates
effective way to control the executive since it is not followed by a vote of confidence, and
it excludes the president, who is the sole power of the executive. In the previous system,
it was feasible to ask questions to the prime minister, a process that is now unattainable
for the president under the present system. Considering the duties and powers of the prime
minister were transferred to the president, the reason for the lack of oversight on the part
of the president remains perplexing*®3.

Remarkably, the failure to respond to written questions within the stipulated
timeframe in Turkey does not result in sanctions, as evidenced by the substantial number
of unanswered questions during the 27th legislative period***. This highlights a significant
gap in the efficacy of oversight mechanisms.

In contrast to the US model, Latin American presidential systems have
incorporated oversight mechanisms akin to parliamentary systems, drawing inspiration
from European models. However, similar to Turkey, directing questions to the president
is not feasible in these systems, limiting inquiries to ministers or vice presidents. Yet, the
consequences of non-compliance vary significantly among Latin American countries. For
instance, in Brazil, failure to respond to written questions constitutes an impeachable
offense?>.

Furthermore, Latin American presidential systems often allow for the summoning
of ministers or vice presidents to the legislature to answer oral questions, with non-

compliance potentially resulting in their removal from office or censure in certain
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Federal Senate may send written requests for information to Ministers of the Federal Government, or any
person referred to in the heading of this article. Refusal or noncompliance with such request within a
period of thirty days, as well as the rendering of false information, constitutes an impeachable offense.”
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countries**®. Moreover, in Argentina*”’, Bolivia*®’, Colombia**”, and Nicaragua*!”
ministers can face censure as a consequence of the outcomes of these oral questions.
What is clear from this comparison is that while Turkey struggles with the
accountability of ministers solely to the president, Latin American systems demonstrate
a more robust framework for holding executive officials accountable to the legislature.
This situation puts Turkey in a weaker position compared to Latin American presidential

countries in terms of accountability.

3.2.3 Parliamentary Investigation

In the realm of constitutional jurisprudence, impeachment denotes a pivotal
process whereby a legislative body sanctions a political trial of the president, often
orchestrated by a distinct political entity such as a secondary chamber or the judiciary*!!.

The Turkish Constitution codifies the “impeachment” procedure under the name

of “parliamentary investigation” in Articles 105 and 106. It defines a parliamentary
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penalty provided for by the legal provisions in force for cases of contempt of public authority, at the request
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majority of the present members, at the request of at least three legislators, as well as to gather information
from other public functionaries that are competent in the subject and dependents of those previously
specified.”
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18. To question, at the initiative of any of the members of the assembly, the Ministers of State, individually
or collectively, and to censure by the vote of two-thirds of the members of the Assembly. The questioning
shall be requested by either of the Chambers. The censure shall imply the replacement of the Minister.”
409 Constitution of Colombia art. 135/8. “Each House shall have the following powers:

8. To summon and require the ministers, permanent secretaries and heads of administrative departments to
attend the sessions. The summons must be made not less than five days prior to a session and be formulated
in the form of a written questionnaire. In case the ministers, permanent secretaries or heads of administrative
departments do not attend, without an excuse accepted by the respective House, the latter may table a
motion of censure. The ministers, permanent secretaries and heads of administrative departments must be
heard at the session for which they were summoned, without prejudice to the possibility that the debate is
continued at subsequent sessions following a decision of the respective House. The discussion may not
extend to other issues than those in the questionnaire and shall be placed at the top of the session’s agenda.”
419 Constitution of Nicaragua art. 138/4. “The National Assembly has the following functions:

4. To request reports from Ministers and the Deputy Ministers of the state, the Public Prosecutor and the
Deputy Public Prosecutor, the presidents and directors of autonomous and governmental entities which are
under a strict obligation to submit them. It may also request their personal appearance and explanations.
Their appearance shall be compulsory, subject to the same conditions that are observed in judicial
proceedings. The unjustified non-appearance constitutes a cause for removal from office.”

411 Victor J. Hinojosa and Anibal S. Perez-Linan, “Presidential Survival and the Impeachment Process: The
United States and Colombia,” Political Science Quarterly 121, no. 4 (Winter 2006/2007): 654.
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investigation as an investigation concerning the president, vice presidents, and ministers.
However, while there are differences in scope, both procedures are described under the
same title of parliamentary investigation. The procedure to be followed is the same for
all.

According to the amended Article 105 of the Constitution, titled “Criminal
Liability of the President of the Republic”, a motion may be tabled by the absolute
majority of the total number of deputies to investigate the president for alleged crimes.
The parliament discusses the motion within one month and may decide to launch an
investigation by secret ballot of three-fifths of the deputies. If an investigation is launched,
a fifteen-person commission, established by political parties in parliament, conducts it
and submits a report to the speaker within two months. The report is distributed to
deputies within ten days and discussed in the plenary within another ten days. The
parliament may then decide to refer the president to the Supreme Criminal Tribunal by
secret ballot of two-thirds of the total number of deputies.

The high quorums specified in the article make it challenging to initiate and
complete the parliamentary investigation procedure. Before the 2017 Constitutional
Amendment, lower quorums were required*'2, but the amendment has made the process
significantly more difficult, especially if the executive and the majority of the parliament
share the same political tendency*'3. On the other hand, if the president and the
parliamentary majority are composed of different political parties, the president has the
power to reconstruct the parliamentary structure through the renewal of elections. The

president is in a superior position to the parliament, as will be mentioned later, since the

412 Turkish Constitution art. 100 (repealed). “An investigation may be requested against the Prime Minister
or ministers upon the motion of at least one tenth of the total number of members of the Grand National
Assembly of Turkey. The Parliament discusses this request within one month at the latest and decides by
secret ballot.

If it is decided to open an investigation, an investigation will be carried out by a commission of fifteen
people, which will be established by drawing names separately for each party from among the candidates
nominated by the political parties in the Parliament, three times the number of members they can give to
the commission, in proportion to their strength. The Commission submits its report stating the results of the
investigation to the Parliament within two months. If the investigation cannot be completed within this
period, the commission is given a new and definitive period of two months. It is mandatory to submit the
report to the Presidency of the Turkish Grand National Assembly within this period.

The report is distributed within ten days from the date it is submitted to the Presidency, it is discussed
within ten days from its distribution, and if deemed necessary, it is decided to refer the relevant person to
the Supreme Court. The decision to refer to the Supreme Court can only be taken by secret vote of the
absolute majority of the total number of members.

Political party groups in the Parliament cannot hold discussions or make decisions regarding the
Parliamentary investigation.”

413 Oksar, Yiiriitme Erkinin Ustiinliigii, 159.
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parliament shall resort in the same way with a qualified majority, which requires 360
deputies*!*.

The quorums for the parliamentary investigation of vice presidents and*!®
ministers align with those prescribed for the president, rendering the imposition of
responsibility on them nearly unattainable. This provision affords significant protection
to vice presidents and ministers, who, being appointed by the president, benefit from a
robust shield of security.

An important distinction in the parliamentary investigation process is the broader
scope of liability for the president compared to vice presidents and ministers. The
president can be investigated for any crimes committed, regardless of their nature, while
vice presidents and ministers are only subject to investigation for crimes connected to
their official duties*!'S. The constitution states that when an allegation of an offense not
related to their duties comes to the fore against vice presidents and ministers, they will

benefit from the provisions regarding parliamentary immunity*!’

. Recalling that vice
presidents and ministers are not elected by the people but appointed by the president, such
protection seems excessive.

Parliament retains the authority to initiate a parliamentary investigation even after
the conclusion of the terms of the president, vice presidents, and ministers*'®. If
allegations arise suggesting that a former president, vice president, or minister committed

a crime during their tenure, a parliamentary investigation becomes imperative.

Consequently, establishing excessively challenging or potentially insurmountable

414 Oksar, Yiiriitme Erkinin Ustiinliigii, 159.

415 Turkish Constitution art. 106/5, 6, 7; “Vice-Presidents of the Republic and ministers shall be accountable
to the President of the Republic. Parliamentary investigation alleging that they committed a task-related
crime may be requested against the Vice-Presidents of the Republic and ministers through a motion tabled
by an absolute majority of the total number of members of the Grand National Assembly of Turkey. The
Assembly shall debate on this request within one month at the latest and may decide to open an investigation
with a three-fifths majority in secret ballot.

Where a decision to launch an investigation is made, the investigation shall be conducted by a committee
of fifteen members, chosen by lot, for each political party in the Assembly, separately from among three
times candidates nominated for each seat reserved to party groups in proportion to their number of seats.
The committee shall submit its report on the result of the investigation to the Office of the Speaker within
two months. In case the investigation is not completed within the time allotted, the committee shall be
granted a further and final period of one month.”

46 Yildiz, “Amerika Birlesik Devletleri'nde Baskan Yardimcisi ile Tiirkiye’de Cumhurbaskani
Yardimcisinin Karsilagtirilmasi,” 528.

417 Turkish Constitution art. 106/11. “During the term of office, for the alleged offences which are not task-
related, Vice-Presidents of the Republic and ministers shall enjoy parliamentary immunity.”

418 Turkish Constitution art. 105/final, “The alleged offences committed by the President of the Republic
during the term of office shall be subject to the provisions of this article also after the term of office
expires.”; art. 106/9. “The alleged task-related offences committed during their terms of offices shall also
be subject to the provisions of paragraphs (5), (6) and (7) after the termination of their duties.”
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conditions for the trial of former presidents, vice presidents, or ministers is deemed
disproportionate.

The amendment broadening the scope of criminal liability for the president is
praised by some*!?, but the practical difficulties in executing the process raise concerns.
The requirement of high quorums makes it practically impossible to hold the president
accountable for crimes not related to their duty. As Nino points out, it is extremely
difficult to obtain the quorum required for impeachment proceedings in a hyper-
presidential system. It is well understood that this amended constitutional provision was
designed to achieve hyper-presidentialism*?°.

In the former system, as per the now-repealed Article 113 of the Constitution, a
minister faced with a parliamentary decision referring them to the Supreme Criminal
Tribunal at the conclusion of a parliamentary investigation would be dismissed from their
ministerial position. Likewise, if the prime minister received such a referral, the
government would be considered to have resigned. However, the new system has altered
the regulations concerning this scenario*?!.

Under the new provisions, the tenure of a president (or vice presidents and
ministers) who faces referral to the Supreme Criminal Tribunal will no longer
automatically terminate. Instead, the president’s term only ends if the Supreme Criminal
Tribunal convicts them (or vice presidents and ministers) of a crime that disqualifies them
from holding the presidential office*?2.

Notably, one positive aspect of this regulatory change is its resolution of
ambiguity surrounding the expiration of a president’s term when facing referral to the
Supreme Criminal Tribunal*?®. Oksar highlights the significant point that a president

accused of a serious crime retains governance over the state during the trial, prompting

419 Before the amendment, according to the Constitution, the president could only be tried for “treason”. At
first glance, this situation is perceived as a positive step, as advocated by the defenders of the new political
system, but the great difficulty in transforming the method into practice leads us to the opposite conclusion.
Thus, considering the previous paragraph, this provision protects the President for a lifetime even for crimes
not related to their duty, since it is almost practically impossible to realize this control mechanism, Oksar,
Yiiriitme Erkinin Ustiinliigii, 160.

429 Nino, “Hyperpresidentialism and Constitutional Reform in Argentina,” 168.

421 Turkish Constitution art. 113/3 (repealed). “A minister who is referred to the Supreme Court by the
decision of the Grand National Assembly of Tiirkiye is dismissed from the ministry. If the Prime Minister
is referred to the Supreme Court, the government is deemed to have resigned.”

422 Turkish Constitution art. 105/5. “The term of office of the President of the Republic, who is convicted
by the Supreme Court of a crime that prevents from being elected, shall cease.”; art. 106/10. “The term of
office of the Vice-President of the Republic or minister, who is convicted by the Supreme Court of a crime
that prevents from being elected, shall cease.”

423 In the previous regulation, there was no explanation as to whether the president, who was referred to the
Supreme Court, should continue the duty, and it was a controversial issue in doctrine; Oksar, Yiiritme
Erkinin Ustiinliigii, 161; Keser, “Baskanlik Sisteminde Yasama ve Yiiriitme Organlari Arasindaki Karsilikli
Etkilesim Aracglart A¢isindan Tiirkiye-ABD Hiikiimet Sistemlerinin Karsilastirilmasi,” 177.
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discussions concerning the political legitimacy of their authority. This raises questions
regarding the legitimacy and legality of political decisions made by the president during
this period, which warrants further examination of power dynamics and their implications
for future governance**.

At this juncture, it is imperative to examine the president’s authority to call for
new elections. The Constitution explicitly stipulates that “the President of the Republic,
regarding whom an investigation is decided to be launched, cannot decide to hold

425”7 However, given that the quorum for proposing a motion requires an

elections
absolute majority of deputies, equivalent to 301 deputies, a president facing perceived
threats may exploit the opportunity to trigger a fresh election during the motion’s proposal
stage*?6. Tt is noteworthy that the president is not obligated to seek consultation with any
other authority when exercising this power.

Another important issue that needs to be examined pertains to the Supreme
Criminal Tribunal. The trial therein is conducted by the Constitutional Court*?” and the
president has a great influence on the appointments of its members. With the capacity to
appoint twelve out of fifteen members of the Constitutional Court*?®, the president
evidently possesses considerable leverage to shape the outcome of the trial, both through
pre-trial appointments and potential appointments in the event of vacancies arising during
the trial proceedings*?’.

In the United States, under such circumstances, the authority to impeach rests with
the House of Representatives**®. To impeach the president, a simple majority of the

members of the House of Representatives present suffices. Subsequently, the trial is

424 Oksar, Yiiriitme Erkinin Ustiinliigii, 162.

425 Turkish Constitution art. 105/4.

426 Oksar, Yiiriitme Erkinin Ustiinliigii, 161.

427 Turkish Constitution art. 148/6. “The Constitutional Court in its capacity as the Supreme Court shall try,
for offences relating to their functions, the President of the Republic, the Speaker of the Grand National
Assembly of Turkey, Vice-Presidents of the Republic, Ministers, presidents and members of the
Constitutional Court, Court of Cassation, Council of State, Council of Judges and Prosecutors, Court of
Accounts, and Chief Public Prosecutors and Deputy Public Prosecutors.”

428 Turkish Constitution art. 146/3. “The President of the Republic shall appoint three members from the
Court of Cassation, two members from Council of State from among three candidates to be nominated, for
each vacant position, by their respective general assemblies, from among their presidents and members;
three members, at least two of whom being law graduates, from among three candidates to be nominated
for each vacant position by the Council of Higher Education from among members of the teaching staff
who are not members of the Council, in the fields of law, economics and political sciences; four members
from among high level executives, self-employed lawyers, first category judges and public prosecutors or
rapporteurs of the Constitutional Court.”

429 Battal Yilmaz, The Presidential System in Turkey: Opportunities and Obstacles (Springer International
Publishing, 2018): 47; Oksar, Yiiriitme Erkinin Ustiinliigii, 162.

430US Constitution art. 1 sec. 2. “The House of Representatives shall chuse their Speaker and other Officers;
and shall have the sole Power of Impeachment.”
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conducted in the Senate under the presidency of the chief justice, and if two-thirds of the
members present agree, the accused is considered guilty*3!.

Upon examining the impeachment rules of Latin American presidential systems,
it is generally observed that Turkey, in comparison, attempts to complicate the
impeachment process by introducing numerous detailed steps, making it practically
impossible to execute. First and foremost, unlike Turkey, Latin American presidential
systems have not set a high threshold, such as a majority of all members, for proposing a
motion to initiate an investigation. While constitutional provisions generally do not
delineate specific rules on this matter, Article 93 of the Uruguayan Constitution stipulates
that the petition is to be initiated by a party or a party member. For instance, in Brazil in
the year 2016, the impeachment of Dilma Rousseff was petitioned through the submission
of requests by 37 members of the Chamber of Deputies**2. According to the Regulations
of the Congress of Peru, a request for presidential vacancy must be formulated through
an agenda motion signed by no less than 20 percent of the legal number of congressmen,
i.e., 26 out of 130%33.

In bicameral legislatures, the lower house typically initiates impeachment
proceedings, while the upper house conducts the trial and decides on the removal or
acquittal of the president. The voting threshold for decisions in the upper house is
commonly established at a two-thirds majority. However, the number of members

required for the lower house to bring charges varies among countries. For instance, in

431 US Constitution art. 1 sec. 3. “The Senate shall have the sole Power to try all Impeachments. When
sitting for that Purpose, they shall be on Oath or Affirmation. When the President of the United States is
tried, the Chief Justice shall preside: And no Person shall be convicted without the Concurrence of two
thirds of the Members present.”

432 Rodrigo Capelo, “O que diz o pedido de Hélio Bicudo para o impeachment da presidente Dilma
Rousseff,” Epoca, December 4, 2015, https://epoca.globo.com/tempo/noticia/2015/12/0-que-diz-o-pedido-
de-helio-bicudo-para-o-impeachment-da-presidente-dilma-rousseff.html.

433 Gianella Tapullima, “Es cierto que la tltima mocidn de vacancia contra Pedro Castillo es la primera
presentada con 67 firmas de congresistas,” Ojo Publico, November 30, 2022, https://ojo-
publico.com/3929/es-cierto-el-dato-malaga-sobre-firmas-mocion-vacancia.
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434

Argentina 436

, and Paraguay*’’

, Brazil**>, the Dominican Republic , charges require the
support of two-thirds of the lower house members, while in Mexico**®¥, an absolute
majority is sufficient. In some countries, as in Turkey, admitted accusations are sent to
the Supreme Court**°,

The rapid impeachment of Fernando Lugo in Paraguay in 2012, his removal from
office because of the interpretation of the article broadly (“poor performance of his
duties”), and the constitutional issue arising from the request for Lugo’s defense within a
single day during this process present a notable constitutional concern**’. In Latin
America, there are many instances where presidents who fail to secure a parliamentary
majority are removed from office without a solid justification. Some of these instances
have led to deadly states of emergency*!. Additionally, the provision in the Turkish
constitution stating, “The President of the Republic regarding whom an investigation is
decided to be launched cannot decide to hold elections.” may be viewed as a development

when compared with some Latin American presidential systems. The declaration of

434 Constitution of Argentina art. 53. “Only the Chamber of Deputies has the right to bring charges before
the Senate against the President, the Vice President, the Chief of the Cabinet of Ministers, the Ministers,
and the members of the Supreme Court, in cases where they are allegedly responsible for poor performance
or for committing an offense in carrying out their duties, or for common crimes, after being apprized of
[the charges] and having declared by a two-thirds majority of the members present that there is cause for
bringing an action.”

435 Constitution of Brazil art. 51. “The Chamber of Deputies has exclusive power:

to authorize, by two-thirds of its members, institution of legal charges against the President and Vice-
President of the Republic and the Ministers of the Federal Government;”

436 Constitution of Dominican Republic art. 80. “The exclusive powers of the Senate are:

To be familiar with the accusations made by the Chamber of Deputies against the public officials designated
in Article 83, section 1. The declaration of culpability leaves the person stripped of their office, and may
not exercise any public office, whether or not by popular election, for a term of ten years. The person so
stripped shall remain subject, if that is the case, to be accused and judged before the ordinary courts, in
accordance with the law. This decision shall be adopted with the vote of two thirds of the membership.”
437 Constitution of Paraguay art. 225/2. “The accusation will be formulated by the Chamber of Deputies, by
a majority of two-thirds. It will correspond to the Chamber of Senators, by absolute majority of two-thirds,
to judge in public trial those accused by the Chamber of Deputies and, in such case, to declare them guilty,
for the sole purpose of removing them from their offices. In the cases of supposed commission [comision]
of crimes, the prior records [antecedentes] will be passed on to the ordinary justice.”

438 Constitution of Mexico art. 110/4. “The procedure shall be as follows: the House of Representatives
shall substantiate the case, shall hear the accused and the absolute majority of the members of the House
shall declare the impeachment. Then the House of Representatives shall submit the impeachment to the
Senate.”

439 Constitution of Costa Rica art. 121/9. “In addition to the other attributions that this Constitution confers
on it, it corresponds exclusively to the Legislative Assembly:

To admit or not the accusations interposed against whoever is exercising the Presidency of the Republic,
Vice Presidents, members of the Supreme Powers and Diplomatic Ministers, declaring by the two-thirds
part of votes of the total of the Assembly if [a] cause should be formed or not against them, placing them,
in [the] affirmative case, at the disposition of the Supreme Court of Justice for its judgment;”

440 Rebecca Szucs, “A Democracy’s “Poor Performance”: The Impeachment of Paraguayan President
Fernando Lugo,” George Washington International Law Review 46, no. 2 (2013-2014).

41 Cesar Landa Arroyo, Maria Bertel and Luis A. Lopez Zamora, “Peru,” in 2022 Global Review of
Constitutional Law, ed. Richard Albert et. al. (2022): 288.
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“Muerte cruzada” (mutual death) by Ecuador’s President Guillermo Lasso in response to

the initiation of an impeachment procedure against him has led to a constitutional crisis**2.

3.2.4 Budget

Financial powers were one of the first to develop in parliaments throughout
history*#. The principle of “no taxation without representation” gave rise to the principle
that taxes can only be imposed with the grant of parliament. Similarly, just as a law is
needed to collect taxes, a law is also needed to spend the taxes collected. Hence, a budget
law is required to provide legality for expenditures***.

Following the 2017 amendment, Articles 161, 162, 163, and 164 of the Turkish
Constitution on the budget were reconsidered, with Article 161 now regulating the budget
and budget process under the title “Budget and Final Account”. Article 161 specifically
empowers the president to propose budget and final accounts laws.

Under the old system, the budget bill submitted to parliament by the Council of
Ministers underwent scrutiny within the Planning and Budget Commission, with a fifty-
five-day deliberation. This commission was composed of forty members, with twenty-
five members from the ruling party holding the authority to amend the budget proposal.
However, the new system retains the reference to the budget proposal to the Planning and
Budget Commission, albeit with changes in commission composition due to the
constitutional amendment**>.

The amendment abolished the article pertaining to the number of members of the
commission, with the distribution of members now determined according to the Rules of
Procedure. The Planning and Budget Commission formed following the 2023 elections
consists of thirty members, with eighteen affiliated with the People’s Alliance and twelve
from opposition parties*4S.

Another change pertains to the provisional budget. Under the previous system, the
parliament determined the provisional budget appropriations based on a certain
percentage of the budget initiation appropriations from the previous year. However, with

the new system, the parliament’s failure to enact the budget law allows the president to

42 Gustavo Prieto, “Ecuador’s Mutual Death Clause,” Verfassunsgblog, May 29, 2023,
https://verfassungsblog.de/ecuadors-mutual-death-clause/.

443 UK Bill of Rights 1689.

444 Gozler, Tiirk Anayasa Hukuku Dersleri, 269.

445 Abdulkerim Caligkan, Pinar Bengi Kaya and Merve Malak, “Cumhurbaskanlig: Hiikiimet Sisteminin
Biitce Siirecine Etkisi,” Ankara Hact Bayram Veli Universitesi Iktisadi ve Idari Bilimler Fakiiltesi Dergisi
22, no. 3 (2020) 731.

46 «TBMM’de Komisyonlarm Yeni Uyeleri Belli Oldu,” Anka Haber, June 14, 2023,
https://ankahaber.net/haber/detay/tbmmde komisyon uyeleri_belli_oldu 144185.
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implement the previous year’s budget, adjusted for revaluation until a new budget law
passes. This grants the executive branch the ability to collect taxes and spend without
legislative consent, a departure from both the presidential and parliamentary systems**’.
It has been criticized for disrupting checks and balances. Scholars have rightly criticized
this power vested in the president, contending that it goes against the foundational
principle of a rigid separation of powers, a cornerstone of the presidential system**%.
Gozler argues in this context that a parliament that is stripped of its budgetary authority
is nothing but a “pseudo-parliament” (sozde parlamento*®).

Another regulation introduced with the constitutional amendment is the abolition
of the provision on the reading and approval of institutional budgets in “sections” in the
plenary. In this context, it has been decided to read and approve institutional budgets
without deliberation*>°. These regulations take away the most important oversight tool of
the opposition over the executive®!.

This departure from the United States model is noteworthy, where the president
lacks the direct capability to submit the budget bill to Congress; such proposals must
originate from a member of Congress*>2. Notably, the president of the US is unable to
independently collect taxes or authorize expenditures without the enactment of a budget
law. The exclusive control of the budget by the legislature necessitates a collaborative
approach, compelling presidents to negotiate and find common ground with Congress*>>.

Unlike the US, where the president cannot independently submit budget bills, in
Latin American presidential systems, like Turkey, the executive branch is responsible for
drafting budget bills**. Latin American presidential systems offer varied solutions if the
legislature fails to adopt the budget bill proposed by the president. As in Turkey, the

continuation of the previous year’s budget is enshrined in the constitutions of the

47 Gozler, Elveda Anayasa, 79-80.

48 Dogan and Geyik, “Cumhurbaskanlhig1 Hiikiimet Sisteminde Kuvvetler Ayrilhigi ilkesi,” 36; Yilmaz, The
Presidential System in Turkey, 56; Oksar, Yiiriitme Erkinin Ustiinliigii, 163.

449 Gozler, Elveda Anayasa, 80.

450 Caliskan, Kaya and Malak, “Cumhurbaskanlig: Hiikiimet Sisteminin Biitge Siirecine Etkisi,” 732.

41 Yilmaz, The Presidential System in Turkey, 56; Oksar, Yiiriitme Erkinin Ustiinliigii, 163; Bektas,
“Cumhurbaskanlig1 Hiikiimet Sisteminde Yasama-Yiiriitme iliskisi ve Bu Sistemin Tiirkiye Demokrasisine
Etkileri,” 208; Bayram Dogan, “Cumhurbaskanligi Hiikiimet Sisteminde Cumhurbaskanligi
Kararnamelerinin Yasama Yetkisinin Devredilmezligi ilkesi Baglaminda Degerlendirilmesi,” Selcuk
Universitesi Hukuk Fakiiltesi Dergisi 28, no. 3(2020): 991-992; Dogan and Geyik, “Cumhurbagkanlig
Hiikiimet Sisteminde Kuvvetler Ayrilig1 ilkesi,” 36.

452 Oksar, Yiiriitme Erkinin Ustiinliigii, 163.

453 Gozler, Elveda Anayasa, 77.

454 «“Budget Bills,” Constitute Project, https://www.constituteproject.org/constitutions?key=budget.
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457

Dominican Republic*®, Guatemala*>®, Honduras*’, Paraguay**®, and Venezuela*®. In

the constitutions of Bolivia*®®, Chile**!, and Colombia*¢?

, if the legislature does not adopt
the budget, the budget bill still becomes law. In the Ecuadorian constitution, the situation
is a little more complex. Accordingly, if the National Assembly does not announce its
decision within the prescribed time limit, the draft budget automatically enters into force.
If the National Assembly objects to the draft budget, the executive branch shall be given
ten days to accept and address the objections by submitting a revised proposal to the
National Assembly or to maintain its original proposal. The National Assembly may then,
within the following ten days and through a single debate, confirm its objections with the

approval of at least two-thirds of its members. In the absence of such approval, the draft

budget or budget plan shall be deemed to enter into force after its second submission by

455 Constitution of Dominican Republic art. 239. “When the Congress has not approved the project of Law
of General Budget of the State later than the 31st of December, the Law of General Budget of the State of
the previous year shall rule, with the adjustments given in the Organic Law of Budget, until its approval is
produced.”

456 Constitution of Guatemala, art. 171/b. “[The following attributions] also correspond to the Congress:
To approve, modify or disapprove the Budget of Revenues and Expenditures of the State at the latest 30
days prior to its entrance into effect. The Executive must send the budget bill to the Congress with one
hundred and twenty days notice prior to the start of the fiscal year. If by the time the fiscal year begins, the
budget has not been approved by the Congress, the budget in effect in the previous fiscal year will again be
valid, which can be modified or adjusted by the Congress;”

457 Constitution of Honduras art. 368. “The organic budget law shall stipulate all matters relating to the
preparation, calculation, execution and liquidation of the budget. When the budget for a new fiscal year has
not been voted at the end of the fiscal year, the one corresponding to the previous period shall continue in
effect.”

458 Constitution of Paraguay art. 217. “If the Executive Power, for any reason, does not present to the
Legislative Power the draft of the General Budget of the Nation within the established time periods, or if
the same was rejected in accordance with the previous Article, the Budget of the current fiscal exercise
continues to be in force.”

459 Constitution of Venezuela art. 313/1. “The economic and financial management of the State shall be
governed by a budget approved annually by law. The National Executive shall submit the draft Budget Act
to the National Assembly, at the time prescribed by the organic act. If the Executive Power fails for any
reason to submit the budget bill within the time limit established by law, or the bill is rejected, the budget
for the current fiscal year shall remain in effect.”

460 Constitution of Bolivia art. 158/I-11. 1. “The attributes of the Pluri-National Legislative Assembly, in
addition to those determined by this Constitution and the law are the following:

11.To approve the General State Budget presented by the Executive Organ. Once the draft law is received,
it must be considered by the Pluri-National Legislative Assembly within the term of sixty days. In case it
is not approved within this time frame, the draft law shall be considered approved.”

461 Constitution of Chile art. 67/1. “The Budget Law bill shall be presented by the President of the Republic
to the National Congress, at least three months prior to the date in which it must start to take effect; and if
the Congress does not dispatch it within sixty days of its presentation, the bill presented by the President of
the Republic will be effective.”

462 Constitution of Colombia art. 348. “If Congress does not issue the budget, the one presented by the
government shall apply within the limits of the preceding article; should the budget not be presented by the
same deadline, that of the previous year shall apply, but the government may reduce expenditures and
consequently eliminate or reshuffle jobs when the computations of the revenues of the new fiscal year so
mandate.”
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the executive branch. The previous budget shall remain in force until the budget for the
year in which the president takes office is duly approved*®3.

While the budget serves as a critical mechanism for checks and balances against
the president in the United States, it notably consolidates power in the president’s hands
within Latin American and Turkish hyper-presidential systems, often sidelining the

legislature.

3.2.5 Constitutional Review of Laws and Other Acts of Parliament
The constitutional review of parliamentary acts brings along various views in
terms of democracy. According to Shapiro and Stone, constitutional courts help to

revitalize parliamentary activity by redressing inequities that regulate interactions

464

between the majority and the opposition***. Ginsburg suggests that in a multiparty system,

opposition parties, when unable to gain political power, resort to minimizing losses

through tools like constitutional review, offering an alternative platform to challenge the

majority*®>,

However, contrasting views warn of potential dangers to democracy. Critics

emphasize the risk of non-representative organs controlling effective political

6

authorities**®. According to Landfried, courts with limited democratic legitimacy

463 Ecuador Constitution art. 295. “The Executive Branch shall submit the draft annual budget and the four-
year budget plan to the National Assembly within the first ninety (90) days of its term of office and, in
subsequent years, sixty (60) days before the start of the respective fiscal year. The National Assembly shall
adopt or object to the draft annual budget and the four-year budget plan in the following thirty (30) days
and in a single debate. Should the National Assembly fail to announce its decision within this period, the
draft budget and plan prepared by the Executive Branch shall enter into force. The objections of the National
Assembly shall refer only to the areas of revenue and spending and cannot alter the overall amount of the
draft budget.

If the National Assembly objects to the draft budget or plan, the Executive Branch may, within ten days,
accept said objection and submit a new proposal to the National Assembly, or it may confirm its original
proposal.

The National Assembly may, in the following ten days, confirm its objections, in a single debate, with the
vote of two thirds of its members. Failing this, the draft budget or budget plan sent a second time by the
Executive Branch shall enter into force.

The former budget shall remain in force until the budget of the year in which the President of the Republic
takes office is passed. Any increase in spending during the execution of the budget shall be approved by
the National Assembly, within the limits established by law.

All the information on the process of drafting, adopting and executing the budget shall be public and shall
be permanently disseminated among the population through the most appropriate media.”

464 Martin Shapiro and Alec Stone, “The New Constitutional Politics of Europe,” Comparative Political
Studies 26, no. 4 (January 1994): 406. https://doi.org/10.1177/0010414094026004.

465 Tom Ginsburg, Judicial Review in New Democracies: Constitutional Courts in Asian Cases (Cambridge:
Cambridge University Press, 2003), 25.

466 John Hart Ely, Democracy and Distrust: A Theory of Judicial Review (Harvard University Press: 1938),
4-5; Erdogan Tezig, “Kanunlarin Anayasaya Uygunlugunun “Esas” A¢isindan Denetimi,” Anayasa Yargisi
Dergisi 2 (1986): 25; Jeremy Waldron, “A Right-Based Critique of Constitutional Rights,” Oxford Journal
of Legal Studies 13, no. 1 (Spring 1993): 20; Shapiro and Stone, “The New Constitutional Politics of
Europe,” 406.
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exceeding their competencies undermine democracy, citing concerns about constitutional
court judges making decisions beyond their scope*®’ and the potential misuse of

annulment actions for political gains by the opposition*®

. At present, a similar discourse
is on the agenda in Turkey. The country is undergoing one of the most significant
constitutional crises in its history. Due to the subject matter of this thesis, it is imperative
to discuss this constitutional crisis under this heading.

The Constitution mentions three different ways of applying to the Constitutional

Court. Hence, laws and other acts are reviewed constitutionally with the tools of “action

2 (13 b

for annulment,” “contention of unconstitutionality,” and “constitutional complaint
(individual application)” according to the procedure of applying to the Constitutional
Court. As important as the annulment action in this context as it provides the
parliamentary opposition with political leverage and the potential to limit the enactment
of new legislation*®, the individual application method is also important as it is
extensively employed by opposition politicians, situated within the context of the ongoing
constitutional crisis.

Constitutional review serves as a mechanism in Turkey for the opposition parties
to mitigate their losses and control legislative acts passed by the parliamentary majority,
as well as the executive’s presidential decrees*’®. Accordingly, the norms subject to the
supervision of the Constitutional Court are laws, presidential decrees, rules of procedure
of the parliament, and constitutional amendments. However, it should be noted that
constitutional amendments shall be examined only in terms of form. And the
Constitutional Court shall examine the presidential decrees if they are not issued during
a state of emergency or in time of war. Apart from these, the constitutionality of some

parliamentary decisions is also examined by the Constitutional Court. This issue will be

examined below.

467 Christine Landfried, “The Impact of the German Constitutional Court on Politics and Policy Output,”
Government and Opposition 20, no. 4 (Autumn 1985): 535.

468 Landfried, “The Impact of the German Constitutional Court on Politics and Policy Output,” 541.

469 European Commission for Democracy through Law (Venice Commission), Report on the Role of the
Opposition in a Democratic Parliament 497/2008 (Strasbourg: November 15, 2010): 28; Serdar Giilener
and Irfan Haslak, “Relations between Politics and Constitutional Review in Turkey with Special Reference
to the Referrals of Republican People’s Party: 2002-2010 Period,” Alternatives: Turkish Journal of
International Relations 10, no. 2&3 (2011): 5.

470 Turkish Constitution art. 148/1. “The Constitutional Court shall examine the constitutionality, in respect
of both form and substance, of laws, presidential decrees and the Rules of Procedure of the Grand National
Assembly of Turkey, and decide on individual applications. Constitutional amendments shall be examined
and verified only with regard to their form. However, presidential decrees issued during a state of
emergency or in time of war shall not be brought before the Constitutional Court alleging their
unconstitutionality as to form or substance.”
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According to Article 150, the president, the two political party groups having the
largest number of deputies in the parliament, and at least one-fifth of the total number of
deputies have the right to apply for annulment action directly to the Constitutional Court
based on the assertion of unconstitutionality. Prior to the constitutional amendment,
Article 150 of the Constitution granted the right to initiate an annulment action to
members of the parliamentary groups of the ruling party and the main opposition party,
as well as to a number of parliamentarians constituting at least one-fifth of the total
members. With the amendment, those who actually possess this right have not changed.
Only the phrase “ruling party and main opposition party’ has been replaced with “the two
political parties with the highest number of members in parliament”.

Turkey has witnessed instances before where the decisions of the Constitutional
Court were not adhered to by lower courts. The non-compliance with the decisions of the
Constitutional Court and questioning of its legitimacy commenced with the Can Diindar
ruling in the year 2016. After the Constitutional Court ruled that Diindar’s freedom of
expression and other rights were violated, the President notably expressed his
disagreement, “I neither obey nor respect the Constitutional Court’s ruling*’!”. In 2018,
the Constitutional Court found that the detention of two journalists, Mehmet Altan and
Sahin Alpay, violated their rights to liberty and freedom of expression. The Turkish
government criticized this decision, arguing that the Constitutional Court had exceeded
its constitutional boundaries and overstepped its jurisdiction*’?. Subsequently, two
Turkish heavy criminal courts refused to apply these judgments, citing reasons similar to
those raised by the government. A similar response from another court of first instance
led to another crisis in 2020 following the Berberoglu case*’3.

The most recent constitutional crisis is related to the Constitutional Court’s
decision on Can Atalay. Can Atalay has been in prison since April 2022 on charges of
attempting to overthrow the government of the Republic of Turkey over the Gezi Park
trial. After Atalay was elected as a deputy from the TIP in the May 2023 elections, his
lawyers requested his release, citing Article 83/1 of the Constitution, in order for him to

fulfill his duties as a member of parliament, which regulates parliamentary immunity.

471 «I Neither Obey Nor Respect Constitutional’s Court’s Ruling,” Presidency of the Republic of Tiirkiye,
February 28, 2016, https://www.tccb.gov.tr/en/news/542/39958/anayasa-mahkemesinin-kararina-
uymuyorum-saygi-da-duymuyorum.

472 “Constitutional Court Exceeded Limits, Turkish Deputy PM Says,” Hiirriyet Daily News, January 14,
2018, https://www.hurriyetdailynews.com/constitutional-court-exceeded-limits-turkish-deputy-pm-says-
125715.

473 Emre Turkut and Ali Yildiz, “The Individual Application Mechanism is on the Verge of Collapse, and
so is Turkish Constitutionalism,” Verfassungsblog, November 23, 2023, https://verfassungsblog.de/the-
individual-application-mechanism-is-on-the-verge-of-collapse-and-so-is-turkish-constitutionalism/.
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After the Court of Cassation rejected the release application, Atalay submitted an
individual application to the Constitutional Court. The Court ruled by a majority that
Atalay’s continued detention violates his right to be elected and engage in political

activities*’* and his right to personal liberty and security*’>. The Court, referring to its

474 Turkish Constitution art. 67. “In conformity with the conditions set forth in the law, citizens have the
right to vote, to be elected, to engage in political activities independently or in a political party, and to take
part in a referendum.

Elections and referenda shall be held under the direction and supervision of the judiciary, in accordance
with the principles of free, equal, secret, direct, universal suffrage, and public counting of the votes.
However, the law determines applicable measures for Turkish citizens abroad to exercise their right to vote.
All Turkish citizens over eighteen years of age shall have the right to vote in elections and to take part in
referenda.

The exercise of these rights shall be regulated by law.

Privates and corporals at arms, cadets, and convicts in penal execution institutions excluding those
convicted of negligent offences shall not vote. The necessary measures to be taken to ensure the safety of
voting and the counting of the votes in penal execution institutions and prisons shall be determined by the
Supreme Board of Election; such voting is held under the on-site direction and supervision of authorized
judge.

The electoral laws shall be drawn up so as to reconcile the principles of fair representation and stability of
government.

Amendments to the electoral laws shall not apply to the elections to be held within one year from the entry
into force date of the amendments.”

475 Turkish Constitution art. 19. “Everyone has the right to personal liberty and security.

No one shall be deprived of his/her liberty except in the following cases where procedure and conditions
are prescribed by law:

Execution of sentences restricting liberty and the implementation of security measures decided by courts;
arrest or detention of an individual in line with a court ruling or an obligation upon him designated by law;
execution of an order for the purpose of the educational supervision of a minor, or for bringing him/her
before the competent authority; execution of measures taken in conformity with the relevant provisions of
law for the treatment, education or rehabilitation of a person of unsound mind, an alcoholic, drug addict,
vagrant, or a person spreading contagious diseases to be carried out in institutions when such persons
constitute a danger to the public; arrest or detention of a person who enters or attempts to enter illegally
into the country or for whom a deportation or extradition order has been issued.

Individuals against whom there is strong evidence of having committed an offence may be arrested by
decision of a judge solely for the purposes of preventing escape, or preventing the destruction or alteration
of evidence, as well as in other circumstances prescribed by law and necessitating detention. Arrest of a
person without a decision by a judge may be executed only when a person is caught in flagrante delicto or
in cases where delay is likely to thwart the course of justice; the conditions for such acts shall be defined
by law.

Individuals arrested or detained shall be promptly notified, in all cases in writing, or orally when the former
is not possible, of the grounds for their arrest or detention and the charges against them; in cases of offences
committed collectively this notification shall be made, at the latest, before the individual is brought before
a judge.

The person arrested or detained shall be brought before a judge within at latest forty-eight hours and in case
of offences committed collectively within at most four days, excluding the time required to send the
individual to the court nearest to the place of arrest. No one can be deprived of his/her liberty without the
decision of a judge after the expiry of the above specified periods. These periods may be extended during
a state of emergency or in time of war.

The next of kin shall be notified immediately when a person has been arrested or detained.

Persons under detention shall have the right to request trial within a reasonable time and to be released
during investigation or prosecution. Release may be conditioned by a guarantee as to ensure the presence
of the person at the trial proceedings or the execution of the court sentence.

Persons whose liberties are restricted for any reason are entitled to apply to the competent judicial authority
for speedy conclusion of proceedings regarding their situation and for their immediate release if the
restriction imposed upon them is not lawful.

Damage suffered by persons subjected to treatment other than these provisions shall be compensated by the
State in accordance with the general principles of the compensation law.”
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previous judgments*’, recalled that the Constitution imposes on the legislator the
responsibility to clarify the meaning of the term “cases within the scope of Article 14 in
the second paragraph of Article 67 of the Constitution and does not give the judiciary an
explicit power to determine, by interpretation, the offenses falling within the scope of
Article 1477, Despite the Constitutional Court’s decision, the lower court referred the
case to the Court of Cassation. The 3rd Criminal Chamber of the Court of Cassation
assumed jurisdiction and issued an opinion. Accordingly, the Chamber criticized the
majority of the Constitutional Court, which issued the decision in question, of acting with
the comfort of being unchecked, of assuming the role of legislator and super appeals
court, of making the Constitution unenforceable, and consequently of losing its
legitimacy in the eyes of the people. Finally, it calls for a criminal investigation against
the Constitutional Court judges for “exceeding their constitutional powers™*’8, However,
this accusation faces legal challenges under Article 16 of Law No. 6216, which states that
any investigation into alleged crimes committed by the members of the Constitutional
Court would need to be authorized by the General Assembly of the Constitutional Court
itself — composed of the same judges who ruled on the Atalay case. As noted by scholars
Balamir Coskun and Tombus, this unprecedented move by the Court of Cassation appears
to reflect an attempt to sway public opinion through a political statement*”.

Although the executive holds considerable influence over the judiciary, both the
President and his political ally, the leader of the MHP, have shown resistance to
Constitutional Court rulings that favor the opposition. In this constitutional crisis, the
President expressed his dissatisfaction with recent decisions, stating that “unfortunately,
the Constitutional Court has made many mistakes in a row at this point, which seriously
saddens us”*®°. At the same time, the leader of the MHP has called for the closure of the
Constitutional Court*®!. The Can Atalay case exemplifies the tensions between different

branches of government, with the Court of Cassation openly challenging the

476 Turkish Constitutional Court, Omer Faruk Gergerlioglu, 2019/10634, July 1, 2021, para. 98; Turkish
Constitutional Court, Kadri Enis Berberoglu (2), 2018/30030, September 17, 2020, para. 89.

477 Turkish Constitutional Court, Serafettin Can Atalay (2), 2023/53898, October 25, 2023, para. 47.

4% Doruk FErhan, “Downhill All the Way,” Verfassungsblog, November 15, 2023,
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479 Giilgin Balamir Coskun and Ertug Tombus, “The Rule of Arbitrariness as the New Constitutional Order
in Turkey,” Verfassungsblog, November 14, 2023, https://verfassungsblog.de/the-rule-of-arbitrariness-as-
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480 Bce Toksabay, “Erdogan Stokes Judicial Crisis, Calling for New Constitution,” Reuters, November 11,
2023, https://www.reuters.com/world/middle-east/turkeys-erdogan-spat-among-two-top-courts-
constitutional-court-makes-mistake-2023-11-10/.

481 “Government Ally Bahgeli Says Both HDP and Constitutional Court Should Be Closed,” Bianet English,
April 1, 2021, https://bianet.org/haber/government-ally-bahceli-says-both-hdp-and-constitutional-court-
should-be-closed-241695.
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Constitutional Court’s authority. These developments, coupled with the executive’s
influence over the judiciary and discussions about potentially closing the Constitutional
Court, reflect broader political tensions. This discourse resonates with the ruling party’s
narrative of drafting a new constitution, which could potentially reduce oversight of the
executive branch*2,

Similar crises were seen in Brazil under Bolsonaro. President Bolsonaro initiated
a campaign of critique against the Justices of the Brazilian Federal Supreme Court*33
while exhorting his supporters to protest the Court, alleging its purported overreach of
constitutional authority, particularly as the Court’s decisions increasingly ruled against
his interests. His supporters evoked Article 2 of the Brazilian Constitution, which
delineates independence and harmonious coexistence among the three branches of
government. They asserted that the Federal Supreme Court ought to be restrained, as they
perceived it as a threat to independence and harmony among the branches. However,
Bolsonaro’s supporters expanded their advocacy to include a supposed ‘constitutional
role’ assigned to the military by the Constitution in circumstances involving disputes
among the three branches of government. Article 142 of the Constitution delineates the
military’s responsibility to “guarantee the constitutional branches of government and, on
the initiative of any of these branches, law and order”. Bolsonaristas contended that the
President may invoke the military forces as a constitutional moderator to reinstate peace
and order should the Supreme Court err, as articulated in Article 142 of the Constitution.
However, as Archegas and Kreuz suggest, the Constitution does not delineate the
parameters of this moderation or the procedural mechanisms by which any branch of
government may summon the military forces**,

The constitutional judiciary plays a crucial role for the opposition in countering
the majority. The challenges faced by this institution highlight concerns over the
weakening of checks and balances. As the judiciary’s independence is undermined, the
mechanism it supports, including the opposition’s ability to exercise oversight, are

similarly weakened in a compounding way. Although Brazil’s fragmented parliament and

482 Balamir Coskun and Tombus, “The Rule of Arbitrariness as the New Constitutional Order in Turkey”.
483 Andrew Fishman, “Brazil’s President Goes to War with Democratic Institutions — And Hopes the
Military Has His Back,” The Intercept, May 4, 2020, https://theintercept.com/2020/05/04/brazil-bolsonaro-
military-coup/.

484 Jodo Victor Archegas and Leticia Kreuz, “The ‘Constitutional Military Intervention’: Brazil on The
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constitutional-military-intervention-brazil-on-the-verge-of-democratic-breakdown/.
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relatively independent judiciary offer some hope for resolution, Turkey is experiencing a

more significant and complex manifestation of these challenges.

3.2.5.1 Constitutional Review of Parliamentary Decisions

Parliamentary decisions are generally composed of the internal working order and
activity of the parliament or decisions taken within the framework of the parliament’s
relations with the executive or judiciary*®®. Nonetheless, the question arises as to whether
the exclusion of parliamentary decisions from constitutional review aligns with the
principle of rule of law. Various opinions exist on this matter, contributing to ongoing
scholarly debate.

Some scholars argue that the principle of the constitutional state is damaged in the
case of parliamentary decisions reviewed by the Constitutional Court. They argue that
such reviews involve political judgments, potentially undermining democracy by blurring
the separation of powers, as the judiciary may try to assume parliamentary powers*s¢.

In Turkey, parliamentary decisions cannot be reviewed by the Constitutional
Court, except in three cases. These are clearly defined in the constitution as Rules of
Procedure, decisions to lift parliamentary immunity, and decisions resulting in the loss of
parliamentary membership.

According to Article 85 of the Constitution, the decision to lift the parliamentary
immunity of a deputy can be appealed to the Constitutional Court within seven days from
the date of the decision of the Plenary for the decision to be annulled on the grounds that
it is contrary to the Constitution, laws, or the Rules of Procedure. In the same way, an
annulment request shall be made to the Constitutional Court for the decision to lose
membership in the parliament. Decisions regarding the “loss of membership” are included
in paragraphs 1, 3, and 4 of Article 84 of the Constitution. According to this,
parliamentary decisions taken due to resignation, insisting on continuing a duty or service
incompatible with being a deputy, and absenteeism can be reviewed constitutionally.

Notably, decisions resulting from criminal convictions that prevent parliamentary
membership or restrict legal capacity are exempt from parliamentary voting and thus

cannot be reviewed by the Constitutional Court*’.

485 Gozler, Tiirk Anayasa Hukuku Dersleri, 248; Erdal Abdulhakimogullari, “Tiirk Anayasa Hukukunda
Parlamento (Meclis) Kararlarinin Yargisal Denetimi Sorunu,” Yasama Dergisi 5 (2007).

486 Abdulhakimogullari, “Tiirk Anayasa Hukukunda Parlamento (Meclis) Kararlarmin Yargisal Denetimi
Sorunu,” 25.

“87 These cases are specified in paragraph 2 of Article 84 of the Constitution and paragraph 2 of Article 136
of the Rules of Procedure as convictions due to a crime preventing being elected as a member of parliament
and restriction of legal capacity. Since these are the decisions that have gained the quality of final judgment,
the plenary does not apply for any voting; that is, the parliament does not take a decision in accordance
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The third exception to the parliamentary decision mentioned is the Rules of
Procedure, which are regulated by Articles 148 and 150 of the Constitution. The rules of
procedure have been considered one of the most important constitutional texts and have

been described as a kind of “silent constitution**%”

, since they play a decisive role in
affecting majority-opposition relations and are the true reflection of the parliamentary
will#8?,

A notable instance in Turkey occurred in 2017, when the Constitutional Court
invalidated a parliamentary decision amending the Rules of Procedure. The
Constitutional Court subsequently determined that the parliamentary decision
contravened the principle of proportionality. Specifically, the decision, which imposed a
disciplinary penalty entailing a two-thirds reduction in allowances for those temporarily
excluded from parliament due to expressions contrary to the administrative structure
based on the indivisible unity of the country and its people. The Constitutional Court
characterized the rule in question as vague, abstract, and unpredictable, which had no
connection with the obligation to ensure the orderly conduct of parliamentary affairs*°.
Given the vagueness of the contested definition, it will be decided by the parliamentary
majority whether the words and expressions used are within the scope of the
parliamentary debates. This situation, notably, places opposition deputies at risk of
punitive measures by the majority, hindering their ability to participate fully in legislative
and oversight functions. Consequently, the rule, which could be interpreted as
disproportionately limiting the opposition’s role, was seen as conflicting with the
principle of a democratic state**!.

In light of the fact that this rule causes the deputies to be under the threat of
punishment at any moment due to their expressions of opinion, it is evident that it renders
freedom of expression, particularly parliamentary non-liability, practically meaningless
for the deputies. With its stated nature, the impugned regulation cannot be characterized
as a limitation aimed at meeting a pressing social need in a democratic society**2. As a

result, on these grounds explained by the court, the aforementioned provision was

annulled.

with the provisions of the Constitution and the Rules of Procedure. Therefore, it is not possible to apply to
the Constitutional Court for the annulment of the action.

488 Tezig, Anayasa Hukuku, 70-71.

49 Turkish Constitutional Court, E. 2017/162 K. 2018/100, October 17, 2018, para. 20;
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As demonstrated by the preceding instance, it is clear that the Rules of Procedure,
which control the internal working order of Parliament, can potentially be used to limit
the participation of opposition members in legislative activity based on their expressions
in parliament.

In a landmark decision rendered in 1968, the Constitutional Court reviewed a
parliamentary decision that fell beyond the purview of its customary scope of
examination. The Court determined that the said parliamentary decision effectively
changed the rules of procedure. Emphatically asserting its stance, the Court articulated
that “it is always possible for the Parliament to decide various rules of procedure by
individual parliament decisions, thereby encouraging a trend towards avoidance of
constitutional review. Considering a loophole of this nature that could be found in the
Constitution would be contrary to the objective of the Constitution**>”.

This interpretation continued into subsequent years, with the Court stating,

“It is clear that the nature and content of the legislative acts created by the
parliament under names other than those envisaged in the Constitution and
by applying other methods will be taken into account in determining whether
they are subject to the review of the Constitutional Court. It is necessary to
focus on the quality of the content when determining whether the review of an
act of this nature falls within the jurisdiction of the Constitutional Court,...**%”

Furthermore, the Court emphasized that “it is also a requirement of being a state with a
rule of law that parliamentary acts, which do not differ in terms of value and effects, are
subject to the same judicial review**>”. The Constitutional Court held the opinion that all
these cited judgments pertained to parliamentary decisions effectively amending the
Rules of Procedure.

However, a shift from this established interpretation occurred in 2016 when the
Constitutional Court refrained from applying it in a judgment concerning the collective
lifting of parliamentary immunity of 154 deputies. This was facilitated through what was
framed as a “constitutional amendment” in that same year**S.

While this judgment was examined below in a subsequent, it is important to note
that the interpretation consistently upheld by the Constitutional Court since 1968, which
arguably should have been applied in this instance. Notably, parliamentary immunities

constitute decisions that are subject to the Constitutional Court’s jurisdiction. The
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unanimous rejection of the annulment request, following a brief examination was
presented as a “constitutional amendment” but in essence constituted as a parliamentary

decision to lift parliamentary immunities, prompts serious questions.

3.3  The Effects of Presidential Powers on Legislative Branch

3.3.1 Presidential Power to Legislate

According to the Turkish Constitution, the inalienable legislative power belongs
to the Grand National Assembly of Turkey on behalf of the Turkish Nation**’. However,
the 2017 constitutional amendments have considerably shifted this balance, granting the
president the authority to issue decrees independently of parliamentary approval,
provided they do not contravene the law. Additionally, during a state of emergency, the
president can also enact legislative decrees with wide-ranging regulatory authority, which
are exempt from judicial review. But these are examined under the following heading.

The president or ministers are not empowered to propose laws to the parliament
or initiate constitutional amendments. However, the president’s influence in legislative
functions is facilitated through their role as a party leader, wielding political power over
the deputies in their party, using mechanisms such as party discipline to ensure alignment
with the president’s agenda.

Similarly, the US Constitution does not authorize presidents to propose legislation
to Congress or initiate constitutional amendments. While they can communicate
legislative preferences to Congress indirectly through messages or congressional
members, they lack direct proposal authority. Notably, the undisciplined nature of

political parties in the US means that the president typically does not lead the party.

497 Turkish Constitution art. 7. “Legislative power is vested in the Grand National Assembly of Turkey on
behalf of Turkish Nation. This power shall not be delegated.”
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499

In contrast, the constitutions of Brazil**8, Chile**®, Guatemala>"’, Nicaragua®!,

502 504

Paraguay??, Peru’®, and Venezuela’** authorize the president to propose constitutional
guay p prop

amendments.

3.3.1.1 Presidential Decrees

In the Turkish presidential system, much debate centers on the president’s
authority to regulate through presidential decrees, as stipulated in Article 104 of the
Constitution. These decrees serve as fundamental regulatory acts concerning executive
power. Issued by the President, they derive authority directly from the Constitution and
are subject to review by the Constitutional Court.

Article 104/17 of the Constitution places a significant restriction on the
President’s decree powers, barring their issuance on matters exclusively reserved for
legislation by the Constitution. In the event of a conflict between presidential decrees and
the laws, the latter prevails, rendering a presidential decree null and void if the parliament
passes a law on the same subject. This broad grant of power to the president in the absence
of legal regulation creates a wide, unlimited, and uncertain field, raising concerns that it

could potentially open the way for intrusion into the legislative domain®®>.

498 Constitution of Brazil art. 60/1. “Constitutional amendments may be proposed by:

at least one-third of the members of the Chamber of Deputies or the Federal Senate;

the President of the Republic;

more than one-half of the Legislative Assemblies of units of the Federation, each manifesting its decision
by a simple majority of its members.”

499 Constitution of Chile art. 127/1. “The amendment bills to the Constitution may be initiated by a message
of the President of the Republic or by motion of any member of the National Congress, with the limitations
described in the first paragraph of Article 65.”

500 Constitution of Guatemala art. 277/1. “The following have the initiative to propose reforms to the
Constitution:

The President of the Republic in the Council of Ministers;

Ten or more deputies to the Congress of the Republic;

The Court of Constitutionality; and

The people [el pueblo] through a petition directed to the Congress of the Republic, by not fewer than five
thousand citizens duly registered [empadronados] in the Registry of Citizens.”

501 Constitution of Nicaragua art. 191/2. “The right to initiate a partial reform belongs to the President of
the Republic or to one- third of the members of the National Assembly.”

502 Constitution of Paraguay art. 289/2. “Twenty-five percent of the legislators of any of the Chambers of
Congress, the President of the Republic or thirty thousand electors, through a signed petition[,] may request
the reform.”

503 Constitution of Peru art. 206/3. “The right to initiate a constitutional reform corresponds to the President
with the approval of the Cabinet, to congressmen, and to a number of citizens equivalent to three-tenths of
apercent (0.3%) of the voting population, with their signatures being verified by the corresponding electoral
authority.”

504 Constitution of Venezuela art. 341/1. “The procedure for adopting amendments to the Constitution shall
be as follows:

1. The initiative may emanate from 15% of the citizens registered with the Civil and Electoral Registry,
from 39% of the members of the National Assembly or from the President of the Republic, sitting with the
Cabinet of Ministers.”

395 Oksar, Yiiriitme Erkinin Ustiinligii, 118-119.
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Another limitation of presidential decrees is the field of fundamental rights and
freedoms. Article 104 establishes clear limitations, explicitly stating that presidential
decrees cannot regulate fundamental rights and freedoms, individual rights and duties
specified in the first and second chapters, or the political rights and duties listed in the
fourth chapter of the second part of the Constitution. However, the Constitution allows
presidential decrees to regulate economic and social rights and duties.

Despite limitations, the Constitution empowers the president to regulate a wide
scope related to executive power, especially when supported by a parliamentary majority
aligned with the president’s party or alliance. It is possible for the president, as “the first
mover”, to set the parliamentary agenda with decrees and to occupy the parliamentary
work by focusing on a certain point>*®, For instance, should a parliament seek to nullify
a decree issued by the President, it will be occupied with the enactment of laws, a process
that entails specific procedural requirements and takes time, thereby inevitably focusing
its agenda on this matter. In addition, the president may return the law to parliament under
veto power, which will further prolong the process. In addition, if the political party or
alliance led by the president has a majority in the parliament, the probability of a strong
opposition by the parliament to the presidential decrees is very low.

Additionally, during emergencies, the president may issue ‘“‘emergency
presidential decrees”, as stipulated in Article 119/6. The provision states,

“During the state of emergency, the President of the Republic may issue
presidential decrees on the matters necessitated by the state of emergency
without the limitation set forth in the second sentence of the seventeenth
paragraph of Article 104. These decrees having the force of law shall be
published in the Official Gazette and shall be submitted to the Grand National
Assembly of Turkey on the same day for approval.”

Such presidential decrees indicate the power to regulate with the force of law. In
this context, “emergency presidential decrees” possess the capacity to both amend and
abolish existing laws. Moreover, the exercise of this power is solely dependent upon the
discretion of the president, who serves as the sole executive authority.

Emergency presidential decrees are exempt from any restrictions on fundamental
rights, individual rights, and political rights specified in Article 104/17 of the Constitution

and the suspension of such rights during emergencies, allowing for the partial or complete

suspension of fundamental rights and freedoms®®?. Considering the weakness of political

506 Terry M. Moe and William G. Howell, “Unilateral Action and Presidential Power: A Theory,”
Presidential Studies Quarterly 29, no. 4 (December 1999): 856.

507 Article 15 of the Constitution states that the exercise of fundamental rights and freedoms may be partially
or completely suspended, or measures may be taken against the guarantees envisaged for these, in times of
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and judicial control in the context of these constitutional arrangements, which give wide
power to the executive over fundamental rights and freedoms, there is a potential risk of
the president exercising power in a manner that may appear unchecked or
disproportionate during times of emergency.

Zarpl states that, in comparison to presidential decrees regulated under Article
104, those issued during emergencies, as governed by Article 119, afford the president a
significantly greater degree of maneuverability. Nevertheless, he posits that this broad
power is restrained by the constitutional restriction on subject matter, explicitly narrowed
to encompass issues necessitated by a state of emergency. He argues that such constraints
are presented as a mechanism for checks and balances within the constitutional
framework>%,

This study’s perspective differs from Zarpli’s assertion. The Constitution states
that emergency presidential decrees shall be issued only on matters necessitated by the
state of emergency. It is essential, however, to consider the emergency decrees that
existed prior to the 2017 constitutional amendments, which were replaced by the
emergency presidential decrees. According to the repealed article 121, subject matters of
emergency decrees before the amendment were similarly limited only to the matters
necessitated by the state of emergency®”. Nevertheless, an examination of the historical
application of the state of emergency in Turkey reveals instances where emergency
decrees were issued on many matters seemingly unrelated to the state of emergency. A
notable example is found in the most recent emergency decrees, commonly called “the
July 15 decrees”, where the subject matters extend beyond those directly related to the
state of emergency.

Similarly, Oksar argues that concentrating such broad power, which have the
potential to severely and negatively impact fundamental rights and freedoms, to a single
individual undermines democratic principles and the rule of law>!?, creating an unlimited

and uncontrolled exercise of executive power, particularly during emergencies.

emergency, provided that the core area is reserved. Emergency presidential decrees, possessing legal
equivalence, serve as a regulatory instrument for the executive.

508 Cagdas Zarpli, “Cumhurbagkanlifi Kararnamelerinin Hukuki Niteligi: Kanun Hiikmiinde
Kararnamelerden ve ABD Baskanlik Kararnamelerinden Farklarinin incelenmesi,” OPUS International
Journal of Society Researches 15, no. 26 (2020): 4589. DOI: 10.26466/opus.736286.

509 Turkish Constitution art. 121/3 (repealed). “During the state of emergency, the Council of Ministers,
convening under the chairmanship of the President, may issue decrees having the force of law on matters
necessitated by the state of emergency. These decrees are published in the Official Gazette and submitted
to the Turkish Grand National Assembly for approval on the same day; The period and procedure for their
approval by the Parliament are determined in the Rules of Procedure.”

310 Oksar, Yiiriitme Erkinin Ustiinliigii, 143.
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According to Article 119, emergency presidential decrees shall be published in the
Official Gazette and submitted for approval to the parliament on the same day. The
remainder of the article is stipulated as follows:

“Save for the situations that the Grand National Assembly of Turkey cannot

convene due to war and force majeure, presidential decrees issued during the

state of emergency shall be debated and concluded in the Grand National

Assembly of Turkey within three months. Otherwise, the presidential decree

issued in the state of emergency shall ex officio cease to have effect.”

In this regard, Zarpli highlights the immediate submission of emergency decrees
to parliament for oversight®!'!, although the three-month review period may be deemed
lengthy, potentially enabling prolonged executive dominance.

It is due to the structure of the system that the president prepares their own policies
and regulates them by themselves as the sole power. However, the Constitution does not
consider a regulation conforming to the mechanism of checks and balances, and the
legislative and judiciary do not have control over the presidential decrees in a way that
creates an imbalance among the branches. This situation exemplifies the dominance of
the executive branch.

In presidential systems, the variations in the president’s legislative power,
particularly the power to issue decrees with legal force, are of utmost importance. These
variations mainly highlight the distinctions present in presidential systems.

Comparatively, in the United States, the power to issue decrees is expressly

312 Of course, this does not mean that today the executive

withheld from the executive
cannot take any regulatory action whatsoever. In this country, too, the legislature can
delegate to the executive the power to elaborate certain regulations by law.

The Constitution’s framers could not have foreseen the need for federal agencies
or complex regulatory bodies. As federal programs and regulations grew, Congress
encountered challenges in providing specific legislation to direct their implementation,
which resulted in the delegation of rule-making authority to executive agencies. A pivotal
moment in this process was the case of Yakus v. United States in 1944, where the
Supreme Court upheld broad rule-making authority delegated to an agency during World
War II. This decision established a precedent for subsequent delegations of lawmaking
authority to executive agencies and further contributed to the increased power of the

executive. Accordingly, in order for Congress to exercise its legislative authority, it must

establish the fundamental principles in the relevant domain. Therefore, it is up to

311 Zarpli, “Cumhurbaskanligi Kararnamelerinin Hukuki Niteligi,” 4590.
512 Ozsoy Boyunsuz, Diinyada Baskanlik Sistemleri, 123.
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administrative entities to carry out this policy. Although secondary rules that are
compliant with current law may be established by the administration in areas requiring
administrative and technical expertise, the essence of legislative power is not
delegable’’3.

However, presidents have also exercised some powers during national crises
without laws explicitly authorizing them to do so. Historical examples, such as Abraham
Lincoln and Franklin Roosevelt, demonstrate instances where presidents exercised
decree-like powers with limited opposition®!4,

Unlike the US, a startling 95 percent of the constitutions in Latin America adopted
after 1979 give presidents the power to issue decrees with legal force’!>. It is important
to note that even though presidential decrees are delegated by the legislature, they
occasionally go beyond their constitutional bounds in some presidential systems. For
instance, in spite of the fact that Article 49 of the Mexican Constitution forbids the
delegation of power, it does permit the president to issue decrees during times of
emergency that suspend constitutional protections under Article 29 and impose
restrictions on international trade under Article 131. However, there were blatantly
unconstitutional transfers of power in Mexico between 1917 and 1940 in a wide range of
sectors, including education, industry, construction, and criminal and civil law®!®. In
practice, due to the “unified government, party discipline, and the recognition of the
president as party leader™!” in Mexico, legislatures frequently agree to the
unconstitutional delegation of power>!8,

Similarly, in Argentina, it is not uncommon to encounter instances of broadly
delegated regulatory authority that lack specific constraints, effectively assuming the
legal force without constitutional challenge. According to Article 76 of the Argentine
Constitution, “Any delegation of legislative power to the Executive Power is prohibited,
except in specified matters concerning administration or public emergency, with a fixed

period of time for exercise of the delegated authority, which may only be exercised within

513 Fallon Jr., The Dynamic Constitution, 263-264.

514 Brian R. Sala, “In Search of the Administrative President: Presidential “Decree” Powers and Policy
Implementation in the United States,” in Executive Decree Authority, eds. John M. Carey, Matthew Soberg,
(Cambridge: Cambridge University Press, 1998): 256-257.

515 Cheibub, Elkins and Ginsburg, “Still the Land of Presidentialism?”.

516 Ma. Amparo Casar, “Executive-Legislative Relations: The Case of Mexico (1946-1997),” Legislative
Politics in Latin America, ed. Scott Morgenstern, Benito Nacif, (Cambridge: Cambridge University Press,
2002), 120.

517 Jeffrey A. Weldon, “The Legal and Partisan Framework of the Legislative Delegation of the Budget in
Mexico,” Legislative Politics in Latin America, ed. Scott Morgenstern, Benito Nacif, (Cambridge:
Cambridge University Press, 2002), 378.

518 Casar, “Executive-Legislative Relations”, 121.
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the terms established by Congress.” Although some constitutional scholars assert that the
constitution’s text expressly forbids delegation of powers, in practice, there have been
many instances of such delegations, and the issuance of presidential decrees concerns
policymaking®!?.

Article 99.3 of the Constitution of Argentina allows for emergency decrees
(decretos de necesidade y urgencia, DNU) under certain conditions. Presidential decrees
need the unanimous consent of the entire cabinet when extraordinary circumstances
prevent the normal constitutional legislative processes®?. It is noted that Carlos Menem
stands out in terms of the application of DNUs. Between 1860 and 1983, eight DNU were
employed in Argentina; during Menem’s presidency, by 1996, this number had risen to
approximately 400 DNU*!, Although the 1994 Constitution restricted DNUs, the
tradition has not been lost that the president’s power to issue decrees under various
circumstances has been extensively used to appoint Supreme Court justices®?2, tear up the
media law, and initiate new policies by decree, bypassing the legislative power>23.

The emergence of COVID-19 led many countries to declare a state of emergency
and impose restrictions on fundamental rights and freedoms in order to prevent loss of
life. However, it is concerning that in Turkey, these rights are curtailed by presidential
decrees without a formal declaration of a state of emergency. A similar situation has been
observed in Argentina, where President Ferndndez was faced criticism for limiting
numerous fundamental rights and freedoms without declaring a state of emergency,
despite the challenges posed by COVID-19°24,

The power to issue decrees is a very important aspect to consider when analyzing
the hyper-presidential systems. As evidenced by numerous examples, this authority not
only diminishes the effectiveness of the legislature but also poses a significant threat to
the participation of the parliamentary opposition in legislative activity. The checks and
balances are eroded by the president’s extensive power to issue decrees, may be leading

to executive actions that infringe upon fundamental rights and constitutional boundaries.

519 Rose-Ackerman, Desierto and Volosin, “Hyper-Presidentialism,” 257-258.

520 Rose-Ackerman, Desierto and Volosin, “Hyper-Presidentialism,” 261.

32! Larkins, The Legacies of Hyper-Presidentialism, 61, 161.

522 Uki Goiii, “Argentinian President Under Fire For ‘Anti-Democratic’ Decrees,” Guardian, January 10,
2016, https://www.theguardian.com/world/2016/jan/10/argentinian-president-mauricio-macri-anti-
democratic-decrees.

523 Demian Iglesias Seifert, “Has Right-Wing Populism Reached Argentina?” Verfassungsblog, August 18,
2023, https://verfassungsblog.de/has-right-wing-populism-reached-argentina/.
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Such authority undermines accountability and transparency while fostering an imbalance

among the branches of government.

3.3.2 Withdrawal from International Agreements

The President’s decision to unilaterally withdraw Turkey from the Council of
Europe Convention on preventing and combating violence against women and domestic
violence, also known as the Istanbul Convention, represents one of the most contentious
issues of his administration. Turkey’s initial commitment to the convention was
significant; it signed the convention in 2011 and was the first country to ratify it in 2012°%
with a unanimous vote in the parliament>2¢. At that time, the then-Prime Minister Erdogan
took pride in Turkey’s leadership role in drafting the Istanbul Convention®?’.

However, on March 20, 2021, the President’s withdrawal from the Istanbul
Convention through Presidential Decree No. 3718 triggered widespread debate and
controversy>?%. This action, invoking Article 3 of Presidential Decree No. 9°%°, granted
the president the authority to terminate international agreements. Thousands of women

took to the streets in defense of the Istanbul Convention against this decision, sparking a

525 “Charts of Signatures and Ratifications of Treaty 210,” Council of Europe Treaty Office,
https://www.coe.int/en/web/conventions/full-list?module=signatures-by-treaty&treatynum=210.

526 Aysegiil Kula, “An Unconstitutional Setback,” Verfassungsblog, March 22, 2021,
https://verfassungsblog.de/erdogan-istanbul-convention/.

527 Recep Tayyip Erdogan (@RTErdogan), “Kadma Siddet Artik “insan Hakki Ihlali.” Sozlesme,
Tiirkiye’ nin onciiliigiinde hazirlandi. http://goo.gl/HCPoc,” Twitter, June 3, 2011,
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528 Kemal Gozler, “Cumhurbaskanmin Uluslararas1 Sézlesmeleri Feshetme Yetkisi Var Mi? Istanbul
Sozlesmesinin Feshi Hakkinda 3718 Sayili Cumhurbaskani Karar1 Uzerine Elestiriler),” Anayasa, March
20, 2021, www.anayasa.gen.tr/ua-sozlesme-fesih.htm; Levent Koker, “Istanbul S6zlesmesi’nin 1pta1inin
Anayasa’ya Aykirilig Uzerine,” Birikim Dergisi, March 24, 2021,
https://birikimdergisi.com/guncel/1053 1/istanbul-sozlesmesini-sona-erdirme-kararinin-anayasaya-
aykiriligi-uzerine; Kula, “An Unconstitutional Setback”; Volkan Aslan, “Istanbul Sézlesmesi’nin Tiirkiye
Cumhuriyeti Bakimindan Feshedilmesi Hakkinda Kararin 1982  Anayasast Bakimindan
Degerlendirilmesi,” Lexpera Blog, March 29, 2021, https://blog.lexpera.com.tr/istanbul-sozlesmesinin-
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529 Presidential Decree no. 9, July 15, 2018, art. 3. “The ratification of international treaties, the extension
of their period of force by not giving notice of their termination, the making of the necessary notifications
for the entry into force of certain provisions of an international treaty binding on the Republic of Turkey,
the determination that the field of application of international treaties has changed, the suspension of the
application of their provisions, and their termination shall be made by a decree of the President of the
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significant reaction from civil society>*°. The main point of contention revolves around
whether the President indeed possesses the right to issue such a decree.

Article 90/1 stipulates that “The ratification of treaties concluded with foreign
states and international organisations on behalf of the Republic of Turkey shall be subject
to adoption by the Grand National Assembly of Turkey by a law approving the
ratification”. Furthermore, Article 90/5 emphasizes that

“International agreements duly put into effect have the force of law. No
appeal to the Constitutional Court shall be made with regard to these
agreements, on the grounds that they are unconstitutional. In the case of a
conflict between international agreements, duly put into effect, concerning
Sfundamental rights and freedoms and the laws due to differences in provisions
on the same matter, the provisions of international agreements shall prevail”.

Accordingly, ratification of international agreements must first be approved by
parliament through a law. Therefore, in order to terminate an international agreement that
has been approved by the parliament through a law, ratified by the president on the basis
of that law, and entered into force by being published with the signature of the president,
the parliament must pass a law declaring it appropriate to terminate the relevant
international agreement, and the president must be able to make the decision to terminate
it. Therefore, the Convention cannot be terminated by the unilateral declaration of will of
the president unless a law has been passed approving its termination.

Before the transition to the presidential system, executive powers regarding
international agreements were vested in the Council of Ministers by Law No. 244, titled
“Authorizing the Council of Ministers to Conclude, Execute, and Publish International
Agreements”. With this law, the Parliament granted powers to the Council of Ministers,
including the authority to ratify and terminate international agreements®!. However, in
2018, under Emergency Decree Law No. 703, both its title and certain provisions have
been modified, while some articles have been repealed. Specifically, Article 3, which

included the authority to terminate international agreements, was repealed. After thirteen

530 Esra Yalcinalp, “Turkey Erdogan: Women Rise Up Over Withdrawal from Istanbul Convention,” BBC,
March 26, 2021, https://www.bbc.com/news/world-europe-
56516462#:~:text=When%?20President%20Recep%20Tayyip%20Erdogan,Further%20demonstrations%?2

Oare%?20planned.

331 For example, with the decision of the Council of Ministers No. 2007/12876 published in the Official
Gazette dated 7 December 2007, it was decided by the Council of Ministers on 19/11/2007, pursuant to
Article 3 of the Law No. 244 dated 31/5/1963, upon the letter of the Ministry of Foreign Affairs dated
1/11/2007 and numbered HUMS/1072, to terminate the "Convention on Mutual Information on Acquisition
of Citizenship" dated 10 September 1964 numbered 8 of the International Commission on the Status of
Individuals with respect to the Republic of Turkey.” Law No. 1043 on the ratification of the said Convention
was adopted on April 11, 1968, and published in the Official Gazette on April 22, 1968. As can be seen in
this example, the Council of Ministers decided to withdraw from a convention whose ratification was
approved by law.
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days, the President unilaterally regulated the authorities regarding international
agreements with Presidential Decree No. 9. In other words, this time the Parliament did
not give this authority to the executive, but the executive regulated this issue on its own.

Critics argue that the decision to withdraw from the Istanbul Convention
contravenes principles of administrative law, particularly the principle of parallelism in

competence and procedure®3?

. According to the Constitution, the president has the
authority to ratify and promulgate international agreements. However, with a few
exceptions, this power is conditional on parliamentary approval. On the other hand, the
Turkish Constitution does not expressly authorize the president to issue a presidential
decree granting them the power to terminate an international agreement. Gdzler argues
that since the provisions of Presidential Decree No. 9 on the ratification and termination
of international agreements are not a matter of executive power, they are ratione materiae
incompetent provisions in terms of agreements that must be ratified by law>33.

As mentioned above, it is worth remembering that fundamental rights should not
be subject to regulation by presidential decrees. The Istanbul Convention primarily
concerns fundamental rights outlined in the Constitution, such as the right to life and
protection of material and spiritual existence. As such, the authority to issue a decree that
terminates the convention raises significant constitutional concerns>34.

Proponents of the decision contend that prior to 2018, the Council of Ministers
possessed the same authority under the law, which was subsequently delegated to the
president. They maintain that the termination of international agreements falls within the
purview of executive authority and can be regulated by presidential decrees®*>. However,
even if this argument was to hold merit — though it may not — the Constitution expressly
prohibits presidential decrees from regulating fundamental rights. Thus, the termination
of the Istanbul Convention, a treaty primarily safeguarding the right to life, raises inherent

unconstitutional concerns due to its implications for fundamental rights.

32 Kula, “An Unconstitutional Setback”.

333 Gozler, “Cumhurbaskaninin Uluslararas: Sozlesmeleri Feshetme Yetkisi Var M1?”

534 For the same opinion, see. Kula, “An Unconstitutional Setback”; Koker, “Istanbul Sozlesmesi’nin
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535 Mustafa Taha Durmus, “Cumhurbagkanmin Uluslararas1 Sozlesmeler Uzerindeki Tasarruf Yetkisi ve
Tiirkiye nin Istanbul S6zlesmesinden Ayrilmasinin Hukuki Analizi,” Sel¢uk Universitesi Hukuk Fakiiltesi
Dergisi 29, no. 3 (2021).
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Several lawsuits filed with the Council of State aiming to overturn the decision’3¢,
but all of these were dismissed>*’. Upon the Council of State’s decision, the matter was
taken to the Constitutional Court>8,

This is also a controversial issue in the United States, particularly evident with
President Trump’s single-handed withdrawal from the Paris Agreement, reigniting the
debate. The Constitution empowers the president to “make Treaties, provided two thirds
of the Senators present concur>*°,” but it says nothing about which branch of government
may terminate or withdraw from those treaties.

In the academic circles of the United States, there is contention regarding the
mirror principle, suggesting that the executive branch can end genuinely sole executive
agreements without involving Congress, provided they were lawfully established without
congressional input. However, the president cannot entirely sideline Congress from the
withdrawal or termination procedures concerning congressional-executive agreements or
treaties that were originally formed with significant legislative involvement>4°,

In Argentina, this is expressly provided for in the Constitution. The human rights
treaties expressly enumerated in the Constitution may only be denounced by the National
Executive Power after prior approval by two-thirds of the total number of members of

each Chamber if such a situation should arise’*!. The Argentine example highlights the

336 Actions taken by the President of the Republic based on laws and presidential decrees are administrative
acts and are subject to the review of the Council of State pursuant to Article 24 of the Council of State Law.
The decision to withdraw from the Istanbul Convention is also a presidential decision and is subject to
review by the Council of State.
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Forum 28 (2018).

341 Constitution of Argentina art. 75/22. “The Congress shall have power:

22. To approve or reject treaties entered with other nations and with international organizations, and
concordats with the Holy See. Treaties and concordats have higher standing than laws.

The following [international instruments], under the conditions under which they are in force, stand on the
same level as the Constitution, [but] do not repeal any article in the First Part of this Constitution, and must
be understood as complementary of the rights and guarantees recognized therein: The American
Declaration of the Rights and Duties of Man; the Universal Declaration of Human Rights; the American
Convention on Human Rights; the International Covenant on Economic, Social and Cultural Rights; the
International Covenant on Civil and Political Rights and its Optional Protocol; the [International]
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importance of a two-thirds vote in both chambers, ensuring opposition inclusion in such
decisions.

The decision to withdraw Turkey from the Istanbul Convention highlights the
delicate balance of power between the executive and legislative branches. The President’s
assertion of authority through Presidential Decree No. 9, without the express approval of
the parliament, raises questions regarding its alignment with administrative and
constitutional principles. The withdrawal from such a significant international agreement

also prompts concerns about the potential implications for other key human rights treaties.

3.3.3 Power to Veto

In a system of checks and balances, one of the executive’s mechanisms for
influencing the legislative process is the veto power. While the executive branch cannot
directly interfere in the legislative decision-making process, it holds the authority to either
accept or veto laws that emerge from it. This grants the executive branch the capacity to
block decisions made by the legislature®#2,

In Turkey, the president has the power to veto laws enacted by the parliament.
However, this veto power is not absolute; for a vetoed law to be adopted, it must be
reapproved by an absolute majority of the total number of deputies. The Venice
Commission acknowledges that this veto power grants the president a significant
legislative tool, increasing the executive’s influence in the lawmaking process>**.

This power granted to the president can be viewed as a significant limitation on
the legislative power of the parliament>*. Under the previous system, for the parliament
to re-adopt the law vetoed by the president, the absolute majority of those attending the
meeting was sufficient. However, under the presidential system, the veto power
transforms from a mere delaying tactic to a significant authority, which challenges the
principle of the separation of powers>*,

The combination of the president’s veto power and the alignment of the
parliamentary majority with the president’s alliance increases the likelihood of enlarging

the scope of presidential decrees regarding executive power. On the other hand, the

Other treaties and conventions on human rights, after being approved by Congress, shall require the vote
of two-thirds of the totality of the members of each Chamber in order to enjoy standing on the same level
as the Constitution.”
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543 Venice Commission, Turkey: Opinion on the Amendments to the Constitution Adopted by the Grand
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possibility of the president using their veto power against the laws enacted on the same
subject with the presidential decrees reveals a different superiority in terms of
constitutional practices. While the parliament requires at least one hundred and fifty-one
votes to pass a law>*®, a law returned by the president must be approved by an absolute

248 aimed

majority>*’, a requirement introduced with the 2017 Constitutional Amendmen
at consolidating the president’s power. In addition, presidential decrees are not subject to
direct parliamentary oversight, being reviewed only by the Constitutional Court, though
the president’s influence on the judiciary raises concerns about the balance of power.
One of the most important and pervasive powers inherent in presidential systems
is the authority to exercise a veto. All Latin American countries’ constitutions that were
adopted after 1979 explicitly give presidents the right to veto legislation, as well as the
United States>*. However, the thresholds for overriding a presidential veto vary across

countries, ranging from an absolute majority in Turkey, Brazil (both Chambers of

Congress)*?, and Peru®!, to a two-thirds majority in the United States>>?, Argentina®?,
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plus a quarter of the total number of members.”

547 Turkish Constitution art. 89/3. “If the Grand National Assembly of Turkey adopts the law sent back for
reconsideration with the absolute majority of total number of members without any amendment, the law
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that House, it shall become a Law. But in all such Cases the Votes of both Houses shall be determined by
Yeas and Nays, and the Names of the Persons voting for and against the Bill shall be entered on the Journal
of each House respectively. If any Bill shall not be returned by the President within ten Days (Sundays
excepted) after it shall have been presented to him, the Same shall be a Law, in like Manner as if he had
signed it, unless the Congress by their Adjournment prevent its Return, in which Case it shall not be a Law.”
533 Constitution of Argentina art. 83. “A bill wholly or partially rejected by the Executive Power shall be
returned with its objections to the originating Chamber; the latter shall debate it anew, and if it ratifies it by
a majority of two-thirds of the votes, the bill is sent again to the reviewing Chamber. If both Chambers pass
it by a two-thirds majority, the bill becomes law and goes to the Executive Power for its promulgation. The
voting in both Chambers shall be in this case by roll call, by yeas or by nays, and both the names and
opinions of those voting as well as the objections of the Executive Power shall be immediately published
in the press. If the Chambers disagree [with each other] regarding the [Executive's] objections, the bill may
not be reintroduced in the sessions of that year.”
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and Mexico>>*

. These quorums are much higher than the simple majority required for the
approval of ordinary legislation.

When taken on its own, the veto power primarily enables presidents to maintain
the status quo, particularly if it is expected to be overcome by a strong majority. The
importance of the veto power significantly increases when combined with the authority
to propose legislation and issue decrees with legal force. In such circumstances,
presidents have the power to obstruct legislative initiatives that aim to pass laws contrary
to their preferences and bypass the legislative process by enacting regulations that support
their policy objectives®°. The ability to issue decrees with legal force, present in 95
percent of Latin American constitutions®>®, highlights the importance of the legislative
majority in checking the executive branch. Brazil is a prime example, where the
legislature’s power to override a presidential veto with an absolute majority is crucial in
balancing the president’s authority to issue decrees that have legal force.

Despite giving the president a significant amount of veto power, the US
Constitution does not grant them the authority to propose legislation or issue decrees with
legal force. As aresult, the US presidents primarily have the power to maintain the current
situation regarding the legislative majority, and they have relatively little power to make

significant changes®’.

3.3.4 Presidential Power to Appoint

The 2017 constitutional amendments have vested the president with the power to
establish all executive actions, including the appointment of ministers, vice presidents,
and high-ranking officials. In Turkey, the president is not obliged to seek parliamentary
approval for appointing ministers or high-ranking executives>*®. This structure reduces
the need for compromises with other branches, potentially affecting the balance of power.

As a result, the president holds significant influence over the bureaucracy, allowing

554 Constitution of Mexico art. 72/C. “Any bill rejected partially or totally by the President of the Republic
shall be returned with the respective corrections to the original House. The bill shall be discussed again in
such House and, if confirmed by a two-thirds majority of votes, it shall be submitted again to the reviewer
House. If a two-thirds majority of votes supports the bill at the second House, it shall be considered as
enacted law or decree and shall be sent to the President of the Republic in order to be published.

Voting for enacting laws or decrees shall be nominal.”

335 Ozsoy Boyunsuz, Diinyada Baskanlik Sistemleri, 119.

356 Cheibub, Elkins and Ginsburg, “Still the Land of Presidentialism?”.

557 Ozsoy Boyunsuz, Diinyada Baskanlik Sistemleri, 120.

558 Turkish Constitution art. 104/8, 9, 10.” He/she appoints and dismisses Vice-Presidents of the Republic
and ministers.

He/she appoints and dismisses high level State officials and regulates the procedures and principles relating
to the appointment of these, by presidential decrees.

He/she accredits representatives of the Turkish State to foreign states and receives the representatives of
foreign states appointed to the Republic of Turkey.”
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appointments that align with their preferences. In this case, the president, who is a party
member or most likely a party leader, creates a party bureaucracy of people who are loyal
to them. This structure raises concerns over the potential overlap between the state
apparatus and the political party to which the president belongs.

Moreover, the president holds the authority to dismiss ministers and high-ranking
officials at will, enabling them to replace individuals who do not align with their agenda.
Although it might appear customary for the president, as the sole owner of the executive
branch, to implement their own policies, the following examples reveal a concerning
pattern: the president, vested with the authority to appoint and dismiss high-ranking
officials in formally independent institutions. This may impact the perceived autonomy
of these institutions. Presidential Decree No. 3 outlines the procedures for appointing
high-ranking officials to public institutions and organizations. This decree grants the
president significant discretion over appointments, including deputy ministers, governors,
rectors, ambassadors, and others.

Furthermore, Article 104 of the Constitution empowers the president to regulate
appointment rules through presidential decrees as they see fit. Oksar argues that the
president, vested with the constitutional authority to modify appointment procedures and
principles at will, may contravene the principle of legal certainty, a cornerstone of the

rule of law>>?

. Oksar mentioned that in Turkey’s new system, the principle of legal
certainty could be violated due to the concentration of authority in a single individual
responsible for setting and implementing rules regarding the appointment of high-ranking
officials without any oversight mechanism in place®®. Indeed, the criteria for appointing
the rectors were changed twice within a span of three months®¢!,

In the history of Turkey, the rules for the appointment of rectors have changed
many times. First, the Law on Universities no. 4936, published in the Official Gazette on
June 18, 1946, regulated the appointment of rectors by-election. Later, the institution of
the Higher Education Council (Yiiksekogretim Kurulu - YOK) was established during the
military regime, and the Higher Education Law abolished the rule of rectors being elected
and switched to the appointment method. On July 7, 1992, an amendment was made to

the article of the Higher Education Law regulating the election of the rector, and the

539 In 2015, the Constitutional Court issued a judgment that emphasized the importance of the relationship
between the rule of law and legal certainty.

30 Oksar, Yiiriitme Erkinin Ustiinliigii, 90.

561 presidential Decree on Appointment Procedures for Senior Public Administrators and Public Institutions
and Organizations no. 3; Presidential Decree on the Organization of Ministerial, Related, Affiliated and
Related Institutions and Organizations and Other Institutions and Organizations no. 4; Presidential Decree
Amending Certain Presidential Decrees no. 17.
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election was brought again in the appointments of the rectors. On October 29, 2016, with
the emergency decree, it was again regulated that rectors would take office by
appointment. It is crucial to draw attention to the fact that this issue is regulated by the
emergency decree. Although the appointment of the rectors is not an issue related to the
state of emergency, it was regulated by an emergency decree.

In Turkey, the example of the president’s appointment power weakening
independent institutions is most clearly seen in the Central Bank, which plays crucial
roles in the economy. These roles include financing governments, developing the
financial system, implementing monetary policy, and managing currency circulation and
stability. Central banks are responsible for setting market interest rates, managing credit
provision, and safeguarding the value of national currencies, in addition to overseeing
banks and maintaining financial stability. Independence is vital for central banks to
effectively execute these responsibilities®2.

However, the independence of the central bank has come under scrutiny due to
the president’s discretionary appointments. For instance, Murat Cetinkaya assumed office
in 2016°%, predating the transition to the presidential system. However, following the

64 President

transition, in 2019, President Erdogan dismissed Cetinkaya from his position
Erdogan justified the dismissal by stating that the governor had not aligned with the
presidency’s economic policy directions, citing ‘disobedience’ as a reason.>®,

After the transition to the presidential system (2018-2024), five governors have
been dismissed from their posts. Although central bank governors are appointed by
presidential decisions (cumhurbaskanligi kararlart) for four-year terms>°¢, the longest-
serving governor remained in office for 26 months. This situation raises concerns about

the erosion of institutional independence within the central bank and highlights the need

to safeguard its autonomy from political influence.

302 Ozgiir Altuntas, “Merkez Bankasi Bagimsizhigi: Avrupa Merkez Bankasi ve Tiirkiye Cumhuriyet
Merkez Bankasi1 Karsilastirmas1,” Pamukkale Universitesi Sosyal Bilimler Enstitiisii Dergisi 12 (2012):73-
74.

363 Decision Number: 2016/8768, April 11, 2016,
https://www.resmigazete.gov.tr/eskiler/2016/04/20160417-2.pdf.

364 Decision 2019/159, July 5, 2019, https://www.resmigazete.gov.tr/eskiler/2019/07/20190706-3.pdf.

365 “Brdogan: Merkez Bankasi Baskani’m1 Gorevden Aldik, Ciinkii Laf Dinlemiyordu,” Bloomberg HT,
November 5, 2019, https://www.bloomberght.com/erdogan-merkez-bankasi-baskani-ni-gorevden-aldik-
cunku-laf-dinlemiyordu-2237240.

566 Previously, Central Bank governors were appointed for five years by the Council of Ministers.
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A similar example to Turkey can be seen in Brazil during Bolsonaro’s presidency.
Considering the COVID-19 pandemic as “a little flu*¢”, Bolsonaro constantly changed
the Ministers of Health who opposed him>%%.

A comparison with the United States highlights differences in presidential
appointments. In the US system, the president has the authority to appoint secretaries, yet
these appointments must be approved by the Senate®®. Additionally, the president also
holds the authority to dismiss them. The political accountability of secretaries is not
directed towards the electorate or Congress but solely towards the president who
appointed them>”°. In practice, with exceptions, it is typically observed that the Senate
approves the president’s appointments®’!. Additionally, US presidents are responsible for
appointing ambassadors, consuls, and all other officers with the consent of the Senate®’2.
With the exception of judges, the president has the authority to terminate all individuals
appointed by them; this termination does not require consent from the Senate.

As can be seen, there are numerous systems of checks and balances all around the
US system. Even in intra-executive appointments, there is a structure in place that is under
the control of the legislative branch. On the other hand, hyper-presidential systems seem
to prioritize empowering presidents over relying on checks and balances.

In Latin America, approximately 90 percent of post-independence constitutions
have granted the executive branch unrestricted discretion in appointing and dismissing

573

cabinet members’’>. Presidents can also appoint a significant portion of high-ranking

bureaucrats, much like ministers, without Senate approval>’#.
In all Latin American presidential systems, except Nicaragua, presidents have the

authority to appoint ministers freely>’>. According to the Nicaraguan constitution, the

567 Simone Iglesias, Martha Viotti Beck and Samy Adghirni, “’Little Flu’ Can’t Hurt Him: Why Bolsonaro
Still Shuns Lockdowns,” Bloomberg, March, 30, 2020, https://www.bloomberg.com/news/articles/2020-
03-30/-little-flu-can-t-hurt-him-why-bolsonaro-still-shuns-lockdowns.

568 Archegas and Kreuz, “The ‘Constitutional Military Intervention™”.

399 Ergun Ozbudun, “Hiikiimet Sistemi Tartismalar1,” Yeni Tiirkiye 51 (2013): 206.

570 Erdogan Tezig, “Baskanlik Rejimini Anlamak,” Yeni Tiirkiye 51 (2013): 368.

57! Hasan Tahsin Fendoglu, “Bagkanlik Sisteminin Tiirkiye’de Uygulanabilirligi,” Yeni Tiirkiye 51 (2013):
579; Ilter Turan, “Baskanlhik Sistemi ve Ulkemizde Baskanlik Sistemi Tartismalar1,” Yeni Tiirkiye 51
(2013): 527.

572 US Constitution art. II sec. 2. “He shall have Power, by and with the Advice and Consent of the Senate,
to make Treaties, provided two thirds of the Senators present concur; and he shall nominate, and by and
with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls,
Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein
otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the
Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law,
or in the Heads of Departments.”

573 José Antonio Cheibub, Zachary Elkins, Tom Ginsburg, “Latin American Presidentialism in Comparative
and Histroical Perspective,” Texas Law Review 89 (2011): 1717-1718.

374 Ozsoy Boyunsuz, Diinyada Baskanlik Sistemleri, 147.

575 “Cabinet Selection,” Constitute Project, https://www.constituteproject.org/constitutions?key=cabsel.
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National Assembly has the function of ratifying, by a vote of an absolute majority of the
total number of its members, appointments made by the President of the Republic to the
posts of Minister of State and Deputy Minister, Attorney General and Deputy Attorney
General, chiefs of diplomatic missions, and heads or directors of autonomous and official
bodies, with a delay not exceeding fifteen working days. The appointment is not
considered valid until ratified by the National Assembly. If ratification does not take
place, the President of the Republic shall make a new appointment within thirty working
days; the new appointment shall be subject to the aforementioned ratification
procedure’’s.

Although, according to the constitutions of Colombia®’’, Ecuador”’8, Peru®” and
Venezuela®®?, the president can freely appoint and dismiss ministers, the legislature can
dismiss them through a censure. This contrasts with the United States, where, despite the

581

requirement for Senate approval for high-ranking appointments®®’, the president

576 Constitution of Nicaragua art. 138/30. “The National Assembly has the following functions:

30. To ratify within a delay not exceeding fifteen working days by vote of a simple majority of its total
membership the appointment made by the President of the Republic to the offices of Minister and Deputy
Minister of the State, Attorney General and Deputy Attorney General, heads of diplomatic missions and
presidents or directors of autonomous and governmental entities. The appointment is not considered as
valid until the National Assembly has ratified it. If ratification does not take place the President of the
Republic shall make a new appointment within thirty working days; the new appointment is subject to the
aforementioned ratification procedure.”

577 Constitution of Colombia art. 135/9. “Each House shall have the following powers:

9. To table a motion of censure with respect to ministers, permanent secretaries and heads of administrative
departments for matters related to their official functions, or for ignoring the requests or summons of the
Congress of the Republic. Should it come to a motion of censure, it must be tabled by at least one tenth of
the members who make up the respective House. The vote shall take place between the third and 10th day
following the end of the discussion, with a public hearing of the respective official. Approval of the motion
shall require the affirmative vote of one half of the members plus one of the House which has tabled it.
Once the motion is approved, the official shall be relieved of his/her functions. If it is voted down, no new
motion of censure may be proposed on the same matter unless it is supported by new facts. The resignation
of the official against which the censure motion has been tabled does not prevent the latter from being
approved in accordance with the provisions of this Article. Once a decision has been taken on the censure
motion by one House it bars a decision by the other House on the same matter.”

578 Constitution of Ecuador art. 131/1. “The National Assembly shall be able to file impeachment
proceedings at the request of at least one fourth of its members, and for failure to perform the duties
stipulated by the Constitution and the law, against the Ministers of State or the supreme authority of the
Office of the State Prosecutor, the Office of the Comptroller General, the Attorney-General's Office, the
Office of the Human Rights Ombudsman, the Office of the Attorney for the Defense of the People, the
Superintendencies, and the members of the National Electoral Council, the Electoral Dispute Settlement
Court, the Judiciary Council and the Council for Public Participation and Social Control, and the other
authorities as provided for by the Constitution, during the performance of their duties in office and up to
one year after concluding their respective terms of office.”

579 Constitution of Peru art. 132/1. “Congress makes effective the political liability of the Cabinet or of each
minister individually, through a vote of no confidence or by defeating a vote of confidence. The latter may
only be proposed by ministerial initiative.”

580 Constitution of Venezuela art. 246. “The approbation of a vote of censure against a Minister by at least
three fifths vote of the members present in the National Assembly, shall result in the Minister’s removal
from office. The removed official shall be barred from serving as a Minister or Executive Vice-President
for the remainder of that presidential term.”

381 US Constitution art. I sec. 2. See fn. 569.
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possesses discretionary authority to dismiss officials from their duties within the cabinet
and sub-cabinet positions. Besides, according to the constitutions of the Dominican
Republic®®? and El Salvador’®, the legislature may recommend to the president the
dismissal of ministers following certain procedures.

The 1994 Constitution of Argentina introduced a “chief of cabinet” as a check on
the president, but the president still has unrestricted authority to appoint this office>®*.
Considering that the legislature might censure the chief of cabinet under Article 101 of
the Constitution, one could assume that the president would not choose someone whom
the legislative body would oppose. However, it is very difficult to say that the person
holding this office would serve as a counterbalance to the president because of the
difficulty of starting the censure process and the challenge of predicting a balance in a
unified government®®’,

Consequently, this consolidation of power raises concerns about the weakening of
key checks and balances within Turkey’s political system. It poses a significant threat to
the opposition, as the independence of these institutions increasingly depends on the

president’s loyalty.

3.3.5 Presidential Power to Judicial Appointments

Even though it is constitutionally regulated that the judiciary is independent®®®,
the president plays a major role in the formation of the judicial branch. Under the new
system, the president has broad powers of appointment over the high courts and the

Council of Judges and Prosecutors (Hakimler ve Savcilar Kurulu, HSK), which has

582 Constitution of Dominican Republic art. 95/2. “If the male or female official summoned does not appear
without a justifiable reason or his or her declarations are considered unsatisfactory, the chambers, with the
vote of two thirds of their present members, may emit a vote of censure against him or her and recommend
his or her dismissal from office to the President of the Republic or to the appropriate hierarchical superior
for breach of responsibility.”

383 Constitution of El Salvador art. 131/37. “It corresponds to the Legislative Assembly:

37. To recommend to the President of the Republic the dismissal of the Ministers of State; or to the
corresponding organs, that functionaries in Official Autonomous Institutions be dismissed, when it believes
this to be appropriate, as a result of an investigation of its special committees or of an interpellation, in such
case. The resolution of the Assembly shall be binding when it refers to the heads of public security or of
the intelligence [department] of the State for a cause involving grave violations of Human Rights;”

384 Constitution of Argentina art. 99/7. “The President of the Nation has the following powers:

7. He may appoint and remove ambassadors, Ministers plenipotentiary, and charge d’affaires, with the
consent of the Senate; on his own, he may appoint and remove the Chief of the Cabinet of Ministers and
the other Ministers of the Cabinet, the officials of his office, consular agents, and employees whose
appointment is not otherwise regulated by this Constitution.”

385 Rose-Ackerman, Desierto and Volosin, “Hyper-Presidentialism,” 253.

586 Turkish Constitition art. 9. “Judicial power shall be exercised by independent and impartial courts on
behalf of the Turkish Nation.” art. 138/1. “Judges shall be independent in the discharge of their duties; they
shall give judgment in accordance with the Constitution, laws, and their personal conviction conforming
with the law.”
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significant authority over judges and prosecutors serving in the local courts. The president
is vested with direct or indirect authority to appoint the members of the Constitutional
Court, the Court of Cassation, and the Council of State.

The HSK, then known as the Supreme Council of Judges, was established in 1961

587

to decide on all personnel matters of judges°’. The purpose of the Council is to ensure

the independence of the courts and the security of the tenure of judges®®®. According to
Article 159,

“The Council shall conduct the proceedings regarding the admission to the

profession of judges and public prosecutors of civil and administrative courts,
appointment, transferring to other posts, delegation of temporary powers,
promotion, and being reserved to the first category, decisions concerning
those whose continuation in the profession is found to be unsuitable, the
imposition of disciplinary penalties, and removal from office; the Council
shall take final decisions on proposals of the Ministry of Justice concerning
the abolition of a court or changes in the territorial jurisdiction of a court; it
shall also exercise the other functions given to it by the Constitution and
laws.”

Under the constitutional amendments, four of the thirteen members are appointed
by the president, while the remaining seven are appointed by parliament. The president
of the council is the minister of justice. The undersecretary of the ministry of justice is an

ex officio member of the council®®®. As mentioned above, the president appoints and

387 Ozbudun, Tiirk Anayasa Hukuku, 350.

588 Turkish Constitution art. 159/1. “The Council of Judges and Prosecutors shall be established and shall
exercise its functions in accordance with the principles of the independence of the courts and the security
of the tenure of judges.”

389 Turkish Constitution art. 159/3; “The President of the Council is the Minister of Justice. The
Undersecretary to the Ministry of Justice shall be an ex-officio member of the Council. By the President of
the Republic, three members of the Council shall be selected among civil judges and public prosecutors,
who are first category judges or prosecutors and who have not lost the qualifications required for being a
first category judge or prosecutor, and one member among administrative judges and public prosecutors
who are first category judges or prosecutors and who have not lost the qualifications required for being a
first category judge or prosecutor; by the Grand National Assembly of Turkey, three members shall be
selected from among members of the Court of Cassation, one member shall be selected from among
members of the Council of State and three members, the qualifications of whom are defined by law, from
among academic members in the field of law of high education institution and lawyers. Among the members
elected from academic members and lawyers, at least one shall be an academic member and one shall be a
lawyer. The applications for the memberships to be elected by the Grand National Assembly of Turkey
shall be made to the Office of the Speaker of the Assembly. The Office of the Speaker conveys the
applications to the Joint Committee composed of members of the Committee on Justice and the Committee
on Constitution. The Joint Committee shall elect three candidates for each vacancy with a two-thirds
majority of total number of members. If the procedure of electing candidates cannot be concluded in the
first round, a threefifth majority of total number of members shall be required in the second round. If the
candidates cannot be elected in this round as well, the procedure of electing candidates shall be completed
by choosing a candidate by lot, for each membership among the two candidates who have received the
highest number of votes. The Grand National Assembly of Turkey shall hold a secret ballot election for
each candidate the Committee has identified. In the first round a two-thirds majority of total number of
members shall be required; in case the election cannot be concluded in this round, in the second round a
three-fifth majority of total number of members shall be required. Where the member cannot be elected in
the second round as well, the election shall be completed by choosing a candidate by lot among the two
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dismisses the minister of justice and the undersecretary. Hence, the minister and their
undersecretary are subordinate to the president, who is their hierarchical superior™®°. The
fact that the president of the HSK, which is supposed to ensure judicial independence, is
the minister of justice and the undersecretary is a member of the council, is contrary to
the raison d’étre of the council.

Thus, the president alone appoints six members, while parliament elects the
remaining seven by qualified majority. A two-third majority is required to elect the
members; in the event of failure to reach this majority, a three-fifths majority is required
in the second ballot. In case the member cannot also be elected with a three-fifth majority,
the election is concluded by a lot between the two candidates who received the highest

591

number of votes®'. Ozbudun notes that if the president holds a friendly majority in the

parliament, it follows that all or the majority of the members of the HSK will be aligned
with the executive. Given the great influence of the HSK over all members of the
judiciary, this means that the entire judicial branch is dependent on the executive®®?.
Indeed, the Venice Commission, in its opinion on the 2017 constitutional amendments,
addresses the same issues. According to the Commission’s opinion,

“In a presidential regime, a strong, independent judiciary is essential to settle
the conflicts between the executive and the legislative powers. However, the
proposed amendments weaken, instead of strengthen the Turkish judiciary.
The Council of Judges and Prosecutors, whose current composition largely
meets international standards, would be immediately reformed by providing
that six of the thirteen members are appointed by the President, who would
no more be a pouvoir neutre, while seven members would be chosen by the
Grand National Assembly, over which the President would have influence
and which, due to the synchronization of elections, would very probably
represent the same political forces as the President. No member of the
Council would be elected by peer judges anymore. On account of the
Council’s important functions of overseeing appointment, promotion,
transfer, disciplining and dismissal of judges and public prosecutors, the
President’s control over the Council would extend to all the judiciary.
Control over the Council of Judges and Prosecutors would also indirectly
enhance the President’s control over the Constitutional Court.”

Oksar also argues that the possibility of re-election of council members whose
terms have expired will further facilitate the control of these members. On the other hand,
Oksar presents that by placing all decisions of the HSK under the armor of legislative

restraint and keeping them closed to judicial review, the president’s potential influence

candidates who have received the highest number of votes.” This provision was the same before the
amendments.

3% Dogan and Geyik, “Cumhurbaskanlig: Hiikiimet Sisteminde Kuvvetler Ayrilig1 ilkesi,” 39.

391 Turkish Constitution art. 159/3.

392 Ozbudun, Tiirk Anayasa Hukuku, 358.
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and control over the entire judiciary through the HSK are further reinforced®”. According
to Article 159 of the Constitution, the decisions of the HSK, other than those related to
dismissal from the profession, cannot be appealed to the judicial authorities®**. The
Council of State is the first instance court for annulment cases against dismissals of judges
and prosecutors®”®. As will be discussed below in relation to the Council of State, the
method of selection of the members of the Council of State and the HSK gives the
president the upper hand and a certain amount of power.

With the 2017 constitutional amendment, the number of members of the
Constitutional Court was reduced from seventeen to fifteen. Prior to the 2017
constitutional amendment, three members of the Constitutional Court were elected by the
parliament and fourteen by the president. After the 2017 constitutional amendment,
pursuant to Article 146°%¢ of the Constitution, the president appoints twelve of the fifteen
members of the Constitutional Court, while the parliament elects the remaining three. The
fact that parliament elects only three members of the Constitutional Court is already a
clear indication of the proportional imbalance of power between the legislature and the
executive. Considering that the majority of the legislature is in the same political party or
alliance with the president, the opposition has no say in the composition of the
Constitutional Court, the most important higher judicial body of the country. Thus, the

president is likely to influence the direction and nature of the decisions to be taken>®’.

393 Oksar, Yiiriitme Erkinin Ustiinliigii, 169.

394 Turkish Constitution art. 159/10. “The decisions of the Council, other than dismissal from the profession,
shall not be subject to judicial review.”

395 Law on the Council of Judges and Prosecutors no. 6087, December 18, 2010, art. 33/5. “An appeal may
be made to the judicial authorities against the final decisions of the General Assembly or chambers
regarding the penalty of dismissal from profession; Other decisions are beyond judicial review. Annulment
cases filed against dismissal decisions are heard in the Council of State as the first instance court. These
cases are considered urgent matters.”

396 Turkish Constitution art. 146/2-3. “The Grand National Assembly of Turkey shall elect, by secret ballot,
two members from among three candidates to be nominated by and from among the president and members
of the Court of Accounts, for each vacant position, and one member from among three candidates
nominated by the heads of the bar associations from among self-employed lawyers. In this election to be
held in the Grand National Assembly of Turkey, for each vacant position, two thirds majority of the total
number of members shall be required for the first ballot, and absolute majority of total number of members
shall be required for the second ballot. If an absolute majority cannot be obtained in the second ballot, a
third ballot shall be held between the two candidates who have received the greatest number of votes in the
second ballot; the member who receives the greatest number of votes in the third ballot shall be elected.
The President of the Republic shall appoint three members from the Court of Cassation, two members from
Council of State from among three candidates to be nominated, for each vacant position, by their respective
general assemblies, from among their presidents and members; three members, at least two of whom being
law graduates, from among three candidates to be nominated for each vacant position by the Council of
Higher Education from among members of the teaching staff who are not members of the Council, in the
fields of law, economics and political sciences; four members from among high level executives, self-
employed lawyers, first category judges and public prosecutors or rapporteurs of the Constitutional Court.”
397 For the same opinion see, Oksar, Yiiriitme Erkinin Ustiinliigii,166.
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This dynamic becomes especially significant in light of the Constitutional Court’s role
as the “Supreme Criminal Tribunal”, which hold the authority to try the president.

The president also has effective authority to appoint members of the Court of
Cassation and Council of State. The powers of the president regarding the Court of
Cassation are regulated in Article 154/4 of the Constitution. This article stipulates that
“The Chief Public Prosecutor and the Deputy Chief Public Prosecutor of the Court of
Cassation shall be appointed by the President of the Republic for a term of four years
from among five candidates nominated for each office by the General Assembly of the
Court of Cassation from among its own members by secret ballot...” The authority to
appoint the chief public prosecutor and the deputy chief public prosecutor of the Court of
Cassation, who have duties and powers in important matters such as filing a lawsuit to
close political parties, constitutes one of the important powers of the president in the field
of the judicial branch. In addition, all members of the Court of Cassation are elected by
the HSK, which, as explained above, is heavily influenced by the president.

The powers of the president to appoint members to the Council of State are
regulated in Article 155/3 of the Constitution. Accordingly, “Three-fourths of the
members of the Council of State shall be appointed by the Council of Judges and
Prosecutors from among the first category administrative judges and public prosecutors,
or those considered to be of this profession; and the remaining quarter by the President
of the Republic from among officials meeting the requirements designated by law”.

However, in the USA, the president nominates and, with the advice and consent
of the Senate, appoints Supreme Court justices>”®. Different systems are envisaged in
Latin American presidential systems. However, as far as it is understood from the
constitutional provisions, no Latin American presidential system has allowed the
executive to have such an influence over the judiciary as in Turkey. For instance, until
the 1994 constitutional amendment, the Argentine judiciary was under the influence of
the executive branch, but with the 1994 and 2003 amendments, it gained more
independence. According to the Constitution of Argentina, Supreme Court judges

appointed by the president must be confirmed by two-thirds of the Senate®®. Similarly,

98 US Constitution art. II sec. 2. See fn. 569.

399 Constitution of Argentina art. 99/4. “The President of the Nation has the following powers:

4. He appoints the judges of the Supreme Court, with the consent of the Senate by two-thirds of its members
present, in a public session convened for that purpose.

He appoints the judges of lower Federal tribunals, taking into account the qualifications of the candidates,
based on a binding list of three candidates nominated by the Judicial Council, with the [subsequent] consent
of the Senate, [convened] in public session.

A new appointment, preceded by the same consent, shall be necessary in order to maintain in office any of
these magistrates once they attain the age of seventy-five. All appointments of magistrates whose age is
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in Brazil®® and Panama®!, Supreme Court judges are appointed by the president only
with the approval of the Senate. Interestingly, in Bolivia, members of the tribunal are

602

chosen by a national nonpartisan election®”. Indeed, Bolivia’s popular election of court

members did not prevent it from issuing a highly controversial ruling in favor of former

President Evo Morales®®

. In Chile, as in Turkey, the election of members of the
Constitutional Court is divided among several bodies. Three members are elected by the
president, three by the Supreme Court, two by the Senate, and two by the House of
Representatives. In this system, where the president is elected only once and cannot
guarantee a parliamentary majority, it seems unlikely that the president can control the
judiciary®®*, In Mexico, members of the Supreme Court are elected by the Senate from

among candidates nominated by the president®®. In a similar vein, in Paraguay, where

that indicated or greater shall be made for five years and may be repeated indefinitely following the same
procedure.”

600 Constitution of Brazil art. 101/ Sole Paragraph. “Ministers of the Supreme Federal Tribunal shall be
appointed by the President of the Republic, with approval of an absolute majority of the Federal Senate.”
601 Constitution of Panama art. 203/1. “The Supreme Court of Justice shall be composed of the number of
Justices determined by law, to be appointed by decision of the Cabinet Council, subject to the approval of
the Legislative Branch, for a ten year term. If the post of a Justice becomes permanently vacant during the
course of a term, a new Justice shall be appointed to serve the remainder of said term.”

602 Constitution of Bolivia art. 182/1. “The Magistrates of the Supreme Court of Justice shall be elected by
universal suffrage.”

603 Laurence Blair, “Evo For Ever? Bolivia Scraps Term Limits As Critics Blast ‘Coup’ to Keep Morales
in Power,” Guardian, December 3, 2017, https://www.theguardian.com/world/2017/dec/03/evo-morales-
bolivia-president-election-limits; “Bolivian Court Clears Way for Morales to Run For Fourth Term,”
Reuters, November 29, 2017, https://www.reuters.com/article/us-bolivia-politics/bolivian-court-clears-the-
way-for-morales-to-run-for-fourth-term-idUSKBN1DS2ZX/.

604 Constitution of Chile art. 92/1. “There will be a Constitutional Court composed by ten members,
appointed as follows:

Three appointed by the President of the Republic.

Four elected by the National Congress. Two shall be appointed directly by the Senate and two shall be
previously proposed by the House of Representatives for approval or rejection by the Senate. The
designations, or the proposals, in their case, shall be made in single votes and will require for their approval
of the favorable vote of two-thirds of the senators or active Representative, as appropriate.

Three elected by the Supreme Court in a secret ballot that shall be celebrated in a session specially convened
for that purpose”; Guatemala is a similar case, where different offices elect one member of the court each,
Constitution of Guatemala art. 269/2. “The magistrates will remain in their functions for five years and
[they] will be appointed in the following manner:

One magistrate by the plenary of the Supreme Court of Justice;

One magistrate by the plenary of the Congress of the Republic;

One magistrate by the President of the Republic in the Council of Ministers;

One magistrate by the Superior University Council of the University of San Carlos de Guatemala; and
One magistrate by the Assembly of the College of Attorneys.”

605 Constitution of Mexico art. 96/1. “For appointment of a Justice of the Supreme Court, the President of
the Republic shall submit a list of three candidates to the Senate, who should present before the Senate.
Within a 30-day period, the Senate shall choose one of the candidates by the vote of two thirds of the present
members of the Senate. This period may not be extended. Should the Senate not decide within such term,
then the President of the Republic shall appoint one person from the list he has proposed.”; In Colombia,
the Senate elects the judges of the Constitutional Court from lists presented to it by the President of the
Republic, the Supreme Court of Justice, and the Council of State, Constitution of Colombia art. 239/2. “The
judges of the Constitutional Court shall be elected by the Senate of the Republic for single terms of eight
years from lists presented to it by the President of the Republic, the Supreme Court of Justice, and the
Council of State.” Also see Constitution of Nicaragua art. 138/7. “The National Assembly has the following
functions:
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the president’s party usually has a majority both in the Chamber of Deputies and the
Senate, the members of the Supreme Court are designated by the Chamber of Senators
with the agreement of the executive power®. In Costa Rica®®’, El Salvadors®,

609 Peru®!® and Uruguay®!!, all the judges of the Supreme Court are appointed

Honduras
by the legislative assembly. In some countries, judges are selected by commissions

established by various bodies®!?.

7. To elect the Judges of the Supreme Court of Justice from separate lists proposed for every position by
the President of the Republic and by the Deputies of the National Assembly, in consultation with the
relevant civilian associations. The deadline for presenting the lists shall be fifteen days counting from the
summoning of the National Assembly for their election. In the absence of lists presented by the President
of the Republic, the proposals by Deputies of the National Assembly shall be sufficient. Each Judge shall
be elected with the approval of at least sixty percent of the Deputies of the National Assembly.”

606 Constitution of Paraguay art. 264/1. “[The following] are duties and attributions of the Council of the
Magistrature:

1. to propose the terna [list of three] of candidates to integrate the Supreme Court of Justice, [the] selection
subject to [and] based on suitability, with consideration of merits and aptitudes, and send [elevarlas] them
to the Chamber of Senators for it to designate them, with the agreement of the Executive Power;”

607 “Description of the Judicial System of Costa Rica,” FIU Center for the Administration of Justice,
https://caj.fiu.edu/national-cj-systems/central-america/costa-rica/.

608 Constitution of El Salvador art. 131/19. “It corresponds to the Legislative Assembly:

19. To elect in a public and registered vote the following functionaries: the President and Magistrates of
the Supreme Court of Justice, the President and Magistrates of the Supreme Electoral Tribunal, the
President and Magistrates of the Court of Accounts (Corte de Cuentas) of the Republic, the Attorney
General (Fiscal General) of the Republic, the Procurator General (Procurador General) of the Republic, the
Procurator for the Defense of Human Rights, and Members of the National Council of the Judiciary;”

609 In Honduras, judges are elected by the National Congress from a list of candidates proposed by a 7-
member Nominating Committee composed of different sectors, Constitution of Honduras art. 311/1. “The
Justices of the Supreme Court of Justice shall be elected by the National Congress, with the favorable vote
of two thirds of its total membership, from a nominee pool of candidates of no less than three for each one
of the justices to be elected.”

610 Constitution of Peru art. 201/3. “Members of the Constitutional Court are elected by Congress with the
positive vote of two-thirds of the legal number of its members. Judges and prosecutors who have not
resigned their offices a year in advance are not eligible to be Constitutional Court magistrates.”

611 Constitution of Uruguay art. 236/1. “The members of the Supreme Court of Justice shall be appointed
by the General Assembly by a two-thirds vote of its full membership. The appointment must be made within
ninety days after a vacancy has occurred, for which purpose the General Assembly shall be called into
special session. If this period expires without an appointment having been made, the appointment as
member of the Supreme Court of Justice shall go automatically to the member of the Appellate Tribunals
having the longest service in such post, and, if there is equal seniority, to the person who has served longest
in the Judiciary or in the Public or Fiscal Ministry or prosecution service.”; In Venezuela, the final selection
is carried out by the National Assembly, Constitution of Venezuela art. 264/1. “The justices of the Supreme
Tribunal of Justice shall be elected for a single term of 12 years. The election procedure shall be determined
by law. In all cases, candidates may be proposed to the Judicial Nominations Committee either on their
own initiative or by organizations involved in the field of law. After hearing the opinion of the community,
the Committee shall carry out a pre selection to be submitted to the Citizen Power, which shall carry out a
second pre selection to be submitted to the National Assembly, which shall carry out the final selection.”
612 Constitution of Dominican Republic art. 179. “The National Council of the Magistrature shall have the
following functions:

To appoint the judges of the Supreme Court of Justice

To appoint the judges of the Constitutional Court

To appoint the judges of the Superior Electoral Court and their substitutes

To evaluate the work of the judges of the Supreme Court of Justice”; Constitution of Ecuador art. 434/1.
“The members of the Constitutional Court shall be designated by a qualification commission comprised of
two persons appointed by each one of the following branches of government: the legislative, the executive,
and transparency and social monitoring. Members shall be elected from among the candidates submitted
by the above-mentioned branches of government, through a public examination process, with citizen
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In conclusion, the president has considerable authority vis-a-vis the legislature and
especially the opposition. Currently, through his appointments and the mechanisms
created by constitutional amendments, the judiciary has become closely aligned with the
President. In this situation, the existence of fully independent courts, especially in cases
involving political rights, is called into question. The problem of the independence of the
HSK existed even before the presidential system. The fact that the minister and
undersecretary are natural members of the council has always kept the independence of
the judiciary on the agenda in Turkey. Tandr, in his 1997 report Tiirkiye'de
Demokratiklesme Perspektifleri (Democratization Perspectives in Turkey), prepared for
TUSIAD (Turkish Industrialists’ and Businessmen’s Association of Turkey), mentioned
that the executive branch had further directed its initiative and influence within the

1613

council®’®. However, the current system’s degree of presidential control over the judiciary

is unprecedented.

3.3.6 Dismissal of the Legislature

In the preceding section discussing concurrent elections, the renewal of elections
was briefly mentioned. In fact, the provision outlined in the article concerning the renewal
of elections grants authorization to both the president and the parliament to initiate such
an action. However, it is relevant to analyze this issue within the context of presidential
powers, specifically under heading of “dismissal of the legislature”.

A closer examination of Article 77 in conjunction with Article 116 reveals how
the president can effectively influence the parliamentary majority. According to Article
116/1-2,

“The Grand National Assembly may decide to renew elections with a three-
fifths majority of the total number of its members. In this case, the general
election of the Grand National Assembly and presidential elections shall be
held together.

In the event that the President of the Republic decides to renew the elections,
general election of the Grand National Assembly and presidential elections
shall be held together.”

Article 116 outlines a mechanism similar to the parliamentary system®!'4, allowing
both the president and parliament to dissolve each other. The president alone may dissolve

the parliament, while parliament may dissolve the president’s office with a three-fifths

oversight and option for challenging the process. In the membership of the Court, efforts shall be made to
ensure parity between men and women.”

613 Tanér, Tiirkiye de Demokratiklesme Perspektifleri, TUSIAD (February 1997).

14 Gozler, Tiirk Anayasa Hukuku Dersleri, 308-309; Gozler, Elveda Anayasa, 17.
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majority. This provision was ostensibly established to prevent political deadlock between
the two branches. However, research suggests that in practice, the executive’s decision to
dissolve parliament is often driven not solely by a need to resolve significant political
crises but can also be viewed as a strategic tool used by leaders in power to strengthen
their position when certain constitutional powers are available®!>.

However, the concept of mutual dissolution conflicts with the basic principles of
the presidential system and the principle of separation of powers®!¢. Advocates suggest
alternative constitutional mechanisms to resolve political crises without resorting to the
renewal of elections®!’, thus avoiding mutual dissolution.

Some argue that the principle of equality of arms has been adopted on the
mechanism of renewal of elections, where both the parliament and the president have the

authority to dissolve each other®!®

. However, while both the president and the parliament
have the authority to call for new elections, the decision by the president alone lacks equal
weight compared to the parliament’s decision requiring a three-fifths majority. The
stringent requirements for its activation by the parliament and the asymmetry in the
President’s individual action challenge the principle.

Furthermore, renewing elections proves to be as challenging as amending the
constitution®!®, highlighting its formidableness. Under Article 116, a president failing to
secure a parliamentary majority risks renewing elections independently. Historical
precedents, such as the decision to renew elections following the June 2015 elections,
illustrate how this provision might be used in practice. In such instances, the renewal of
elections could be perceived as a response to unfavorable parliamentary outcomes rather
than a necessary measure to resolve political deadlock.

Despite its inconsistency with the presidential system, similar rules exist in the

constitutions of Latin American countries such as Ecuador®?’, Peru?!, and Venezuela%??.

615 Kaare Strgm and Stephen M. Swindle, “Strategic Parliamentary Dissolution,” The American Political
Science Review 96, no. 3 (2002): 588.

816 Gozler, Elveda Anayasa, 17-18.

617 Ali Aslan, “Analiz: Tiirkiye i¢in Bagkanlik Sistemi: Demokratiklesme, Istikrarlagsma, Kurumsallagma,”
SETA 122 (2015): 35.

618 Faruk Bilir, “Tiirkiye’ye Ozgii Yeni bir Hiikiimet Modeli: Cumhurbaskanlig: Sistemi,” Yeni Tiirkiye 94
(2017): 528.

619 Turkish Constitution art. 175/1. See fn. 185.

620 Constitution of Ecuador art. 148/1. “The President of the Republic will be able to dissolve the National
Assembly when, in his/her opinion, it has taken up duties that do not pertain to it under the Constitution,
upon prior favorable ruling by the Constitutional Court; or if it repeatedly without justification obstructs
implementation of the National Development Plan or because a severe political crisis and domestic unrest.”
621 Constitution of Peru art. 134/1. “The President of the Republic has the power to dissolve Congress if it
has censured or denied its confidence to two Cabinets.”

622 Constitution of Venezuela art. 236/1. “The following are attributions and duties of the President of the
Republic:

21. To dissolve the National Assembly in the case contemplated by this Constitution.”
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For instance, in Ecuador, the president Guillermo Lasso declared muerte cruzada (mutual
death) in response to the initiation of an impeachment procedure against him, dissolving
both his own office and the congress in 2023523, Conversely, Brazil’s Impeachable
Offenses Act deems attempting to dissolve the national congress an impeachable
offense®?*.

In conclusion, the examination of Turkey’s constitutional amendments,
particularly Articles 77 and 116, suggests an intent to provide the president with tools to
maintain a favorable parliamentary majority. While such provisions may be justified as
preventing political impasse, their potential to weaken opposition influence in the

parliament raises important questions about their alignment with democratic principles.

3.4  Judicial Harassment Practices on Parliamentary Opposition

3.4.1 Lifting Parliamentary Immunity

In Turkey, the lifting of parliamentary immunity has been used in ways that
disproportionately affect opposition deputies. As of December 2023, the number of
proceedings requesting the lifting of immunities referred to the Constitution and Justice
Joint Committee by the Presidency of the Parliament reached 733. Notably, 512 of these
proceedings target DEM Party (former HDP) deputies, primarily on charges related to
membership in a terrorist organization and making propaganda for such organizations®>°.

This practice of lifting the parliamentary immunity predates the constitutional
amendments of 2017. In 2016, an unprecedented constitutional amendment stripped the

collective immunity of 154 deputies. The amendment, added as provisional article 206

623 Prieto, “Ecuador’s Mutual Death Clause”.

624 Brazil’s Impeachable Offenses Act, art. 6/1. “The following are crimes of responsibility against the free
exercise of legislative and judicial powers and the constitutional powers of States:

1 - attempt to dissolve the National Congress, prevent the meeting or attempt to impede in any way the
functioning of any of its Chambers;”

25 Kemal Karadag, “Meclis’te 733 Dokunulmazlik Fezlekesi Bulunuyor,” 44, December 9, 2023,
https://www.aa.com.tr/tr/politika/mecliste-733-dokunulmazlik-fezlekesi-bulunuyor/3077832#.

626 Turkish Constitution provisional art. 20. “On the date when this Article is adopted by the Grand National
Assembly of Turkey, the provision of the first sentence of the second paragraph of Article 83 of the
Constitution shall not be applied to members who are the subject of requests for the lifting of immunity
which have been submitted by the authorities with the power to investigate or grant leave for an
investigation or prosecution, the public prosecutor’s office or the courts to the Ministry of Justice, to the
Prime Minister’s Office, to the Office of the President of the Grand National Assembly of Turkey and to
the chair of the Joint Committee comprising the members of the Constitutional Committee and the Justice
Committee.

Within fifteen days of the entry into force of this Article, any files with the chair of the Joint Committee
comprising the members of the Constitutional Committee and the Justice Committee, the Office of the
President of the Grand National Assembly of Turkey, the Prime Minister’s Office and the Ministry of
Justice concerning the lifting of parliamentary immunity shall be returned to the competent authority so
that it can take the necessary action.”
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to the Constitution through Law No. 6718 on May 20, 2016, effectively bypassed
traditional safeguards.

According to this amendment, the provision of the first sentence of the second
paragraph of Article 83 of the Constitution ceased to apply to deputies subject to requests
for immunity lifting, submitted by investigative authorities or prosecutors. Within fifteen
days of the amendment’s enactment, all relevant files regarding immunity lifting were to
be returned to the competent authority for further action.

The constitutional amendment, which affected a total of 154 members of
parliament, including fifty-nine from the CHP, fifty-five from the HDP, twenty-nine from

627 stands in clear

the AKP, and ten from the MHP, as well as one independent deputy
contradiction to the essence of parliamentary immunity as an institution. It suspends
parliamentary immunity en masse and retrospectively for numerous deputies, therefore
nullifying not only the protection system outlined in Article 83%%® of the Constitution but
also the judicial review system outlined in Article 85%%° for deputies falling under its
scope. By including provisional article 20 in the Constitution, the mechanism for lifting
parliamentary immunity, as envisaged in both the Constitution and the Rules of Procedure
of the Parliament, diverged. Despite the constitutional recognition of the principle of

individual criminal responsibility in Article 38%3°

and the second paragraph of Article 83,
the process of lifting immunity has been executed collectively, a precedent unseen in

Turkey. Consequently, deputies stripped of their immunity were deprived of the right to

27 ECtHR, Selahattin Demirtas v. Turkey (No. 2), Appl. No. 14305/17, December 22, 2020, (Grand
Chamber) para. 57.

628 Turkish Constitution art. 83. “Members of the Grand National Assembly of Turkey shall not be liable
for their votes and statements during parliamentary proceedings, for the views they express before the
Assembly, or, unless the Assembly decides otherwise, on the proposal of the Bureau for that sitting, for
repeating or revealing these outside the Assembly.

A deputy who is alleged to have committed an offence before or after election shall not be detained,
interrogated, arrested or tried unless the Assembly decides otherwise. This provision shall not apply in
cases where a member is caught in flagrante delicto requiring heavy penalty and in cases subject to Article
14 of the Constitution as long as an investigation has been initiated before the election. However, in such
situations the competent authority has to notify the Grand National Assembly of Turkey of the case
immediately and directly.

The execution of a criminal sentence imposed on a member of the Grand National Assembly of Turkey
either before or after his election shall be suspended until he ceases to be a member; the statute of limitations
does not apply during the term of membership.

Investigation and prosecution of a re-elected deputy shall be subject to the Assembly’s lifting the immunity
anew.

Political party groups in the Grand National Assembly of Turkey shall not hold debates or take decisions
regarding parliamentary immunity.”

629 Turkish Constitution art. 85. “If the parliamentary immunity of a deputy has been lifted or if the loss of
membership has been decided according to the first, third or fourth paragraphs of Article 84, the deputy in
question or another deputy may, within seven days from the date of the decision of the Plenary, appeal to
the Constitutional Court, for the decision to be annulled on the grounds that it is contrary to the Constitution,
law or the Rules of Procedure. The Constitutional Court shall make the final decision on the appeal within
fifteen days.”

630 Turkish Constitution art. 38/7. “Criminal responsibility shall be personal.”
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defend themselves in the “Preparatory Committee, Joint Committee, and General
Assembly”, as stipulated in Article 134 of the Rules of Procedure®®!. They were further
precluded from seeking recourse to the Constitutional Court for the annulment of the
decision to lift their parliamentary immunity pursuant to Article 85 of the Constitution,
on grounds of inconsistency with the Constitution and the Rules of Procedure. Thus, the
rights of defense and appeal to the Constitutional Court, which are granted to deputies in
the context of parliamentary immunity, are abolished. Moreover, to safeguard against
politically motivated decisions regarding parliamentary immunity, the Constitution
mandates that “political party groups in the Grand National Assembly of Turkey shall not
hold debates or take decisions regarding parliamentary immunity”. However, the context
surrounding this constitutional amendment has led that it was influenced by political
considerations. Finally, the amendment can also be criticized for creating inequality
between the affected deputies and those who subsequently commit similar crimes®*2.

In response, the request for annulment was rejected®®3 by the Constitutional Court,
primarily on the grounds that constitutional amendments are subject to examination solely
in terms of their form, as outlined in Article 14854, While the Court’s decision strictly
followed this procedural requirement, it missed an opportunity to engage with the
underlying purpose of the amendment. Specifically, the Court could have considered the
amendment’s political motivations, which seem detached from genuine public interest
concerns®’.

Meanwhile, the situation highlights broader challenges to democratic norms in
Turkey. Selahattin Demirtas, the then-co-leader of the second-largest opposition party at
the time (HDP), has been in prison since 2016 as a consequence of this amendment.
Despite the ECtHR’s first violation ruling in 2018%¢, and then again in 2020%7, ordering
the release of Demirtas, Turkey has refused to comply with the ruling. Demirtag, who is
on trial in more than 20 different cases, was released from the main case but was re-

arrested 18 days later for the same offense.

631 Rules of Procedure of the Grand National Assembly of Turkey, art. 134/1. “The member of parliament,
vice president or minister whose immunity is requested to be revoked may defend himself or have a member
defend themselves in the preparatory commission, Joint Commission and General Assembly, if they wish.”
632 Ergun Ozbudun, “Yasama Sorumsuzlugu ve Yasama Dokunulmazhigi: Hukuki Mahiyetleri ve Farklar1,”
TBB Dergisi 59 (2005).

633 Turkish Constitutional Court, E. 2016/54 K. 2016/117, June 3, 2016, para. 12-15.

634 Turkish Constitution art. 148/1. See fn. 467.

635 Ozbudun, “Yasama Sorumsuzlugu ve Yasama Dokunulmazligi”.

636 ECtHR, Selahattin Demirtas v. Turkey (No. 2), Appl. No. 14305/17, November 20, 2018, (Second
Section).

637 BCtHR, Selahattin Demirtas v. Turkey (No. 2), Appl. No. 14305/17, November 20, 2018, (Grand
Chamber).
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The Venice Commission issued an opinion regarding the given constitutional
amendment, characterizing it as an ad hoc, ‘one shot’ ad homines measure directed
against 154 individual deputies with pending cases before the plenary. While the
parliament maintained the regime of immunity established in Articles 83 and 85 of the
Constitution for the future, it made exceptions for specific cases concerning identifiable
individuals, albeit through general language. The Commission highlights the potential for
statements by deputies that could be interpreted as supporting terrorism to be subject to
criminal prosecution. However, it underscores that such statements often possess a
political dimension. Consequently, the Commission emphasized the significance of
determining whether such statements should fall under parliamentary immunity%38.

In light of the debate, Gozler claims that the provisional article introduced with
the constitutional amendment constitutes a fraudulent act against the constitution. This
form of fraud involves amending the constitution through a procedure that appears to
align with constitutional norms but ultimately contravenes the constitution’s “essence”.
As seen above, the amendment was enacted through constitutional channels and not via
a coup d’état. However, he claims that it is in contradiction with several foundational
principles. These include the principle of rule of law, which is integral to the
constitution’s essence, as well as principles governing individuality of criminal
responsibility, the right to defense, non-retroactivity of laws, the presumption of
innocence, and the principle of separation of powers®.

The 2016 constitutional amendment marked a significant shift in Turkey’s
constitutional history, particularly in the context of parliamentary immunity. Despite
Turkey’s transition to a presidential system, parliamentary immunity remains unchanged.
Nevertheless, the lifting of immunity among opposition deputies represents a concerning
trend, perpetuating the stifling parliamentary opposition.

In 2021, the Council of Europe highlighted the frequent concern surrounding the
lifting of parliamentary immunity, especially among opposition deputies. It was reported
that opposition members, particularly those from the HDP, expressed significant concern

regarding these legal proceedings. Alarmingly, HDP representatives faced a

3% European Commission for Democracy through Law (Venice Commission), Turkey: Opinion on the
Suspension of the Second Paragraph of Article 83 of the Constitution (Parliamentary Inviolability) 858/
2016 (Venice: October 14, 2016).

63 Kemal Gozler, “1982 Anayasasi Hala Yiiriirliikte Mi?: Anayasasizlastirma Uzerine Bir Deneme
(Versiyon 4),” Anayasa, May 30, 2016, https://www.anayasa.gen.tr/anayasasizlastirma-v4.pdf.
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disproportionate number of cases, primarily on terrorism-related charges, constituting 75
percent of the total proceedings®4’.

Following the lifting of Omer Gergerlioglu’s parliamentary immunity as a
member of the HDP and his subsequent conviction for disseminating terrorist propaganda
by sharing news from a media outlet on social media, he faced legal consequences®*!.
However, in response to the Constitutional Court’s ruling that his right to be elected and
engage in political activity, as well as his freedom of expression, had been violated,

Gergerlioglu returned to parliament®4?

. Despite this legal confirmation, the removal of
Can Atalay from parliament on January 30, 2024%4, despite the Constitutional Court’s
ruling of violation®*, stands as one of the most significant pressures exerted on the
opposition in recent years in light of the aforementioned crisis between the Constitutional
Court and the Court of Cassation regarding his case. The act of disregarding the
Constitutional Court by the Parliament and reading the Court of Cassation’s decision
regarding Atalay in the Plenary demonstrates Turkey’s descent into de-
constitutionalization®. A detailed elaboration of the crisis is omitted here, given its prior
mention.

Opposition party members, alongside deputies, frequently find themselves
subjected to judicial harassment. This trend is highlighted in the OSCE election report®4,
which points to an anti-terrorist operation conducted in 20 provinces on April 25, 2023.
The operation, occurring just twenty days before the elections, led to the detention of over
a hundred individuals and drew scrutiny for its alleged aim of silencing the opposition®’.

Such instances are not isolated occurrences limited to the OSCE’s latest election

640 Thomas Hammarberg and John Howell, Report on the Functioning of Democratic Institutions in Turkey,
Council of Europe Parliamentary Assembly, 15272, April 21, 2021.

641 «“Stripping Turkish MP’s Mandate Is Another Blow to Parliamentary Democracy, Say PACE Monitors,”
Council of Europe Parliamentary Assembly, March 18, 2021, https://pace.coe.int/en/news/8217/stripping-
turkish-mp-s-mandate-is-another-blow-to-parliamentary-democracy-say-pace-monitors-.

642 Tyurkish Constitutional Court, Omer Faruk Gergerlioglu, 2019/10634, July 1, 2021.

643 “Opposition MP Loses Seat After Turkish Government Pushes for Execution of Verdict-Reading in
Parliament,” Medya News, January 30, 2024, https://medyanews.net/opposition-mp-loses-seat-after-
turkish-government-pushes-for-execution-of-verdict-reading-in-parliament/.

644 Turkish Constitutional Court, Serafettin Can Atalay Basvurusu (2), Appl. No. 2023/53898, October 25,
2023.

5 For de-constitutionalization see, Gozler, “1982 Anayasasi Hala Yiiriirliikkte Mi?”; Ali Acar, “’De-
Constitutionalism” in Turkey?” Verfassungsblog, May 19, 2016, https://verfassungsblog.de/de-
constitutionalism-in-turkey/#FN2.

646 OSCE, Republic of Tiirkiye, General Elections 14 May, 15.

647 “Turkey Arrests 110 Over Alleged Kurdish Militant Ties Ahead of Election,” Reuters, April 26, 2023,
https://www.reuters.com/world/middle-east/turkey-arrests-110-people-over-alleged-kurdish-militant-ties-
sources-2023-04-25/; “Turkey: 110 Arrested Over Alleged Kurdish Militant Links,” DW, April 25, 2023,
https://www.dw.com/en/turkey-110-arrested-over-alleged-kurdish-militant-links/a-
65424193#:~:text=Turkish%20police%200n%20Tuesday%20detained,the%20southeast%2C%20the%20
sources%?20said; “Turkey: More Than 100 Arrested in Pre-Election ‘Counter-Terror’ Operation,” Middle
East Eye, April 25, 2023, https://www.middleeasteye.net/news/turkey-arrested-counter-terror-operation.
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observation report; rather, they are prevalent throughout various reports. Such tactics
resonate with instances like the 2019 events in Venezuela, where the executive-controlled
constitutional court stripped parliamentary immunity from the opposition leader®®,
echoing a pattern of using judicial mechanisms to suppress political dissent and
opposition voices.

Similarly, preceding the 2021 elections in Nicaragua, the Ortega government
intensified its crackdown on political opponents, including presidential candidates.
Notably, raids on their houses conducted without warrants, often during the night, became
routine, leading to the subsequent imposition of house arrest or detention®®. This
systematic targeting of political rivals not only underscores the erosion of democratic

norms but also exemplifies a global trend of leveraging judicial mechanisms to suppress

political dissent and stifle opposition voices.

3.4.2 Dissolution of Political Parties

Dissolution of political parties has historically been a frequently used pressure
tool in Turkey, as demonstrated in the first chapter and evidenced since the early years of
the Republic. For this reason, party dissolution cannot be characterized as a new hyper-
presidential tool used to suppress the opposition. Contrarily, in recent years, the
dissolution of political parties has notably diminished compared to previous eras.
Following the transition to the presidential system, the only case that draws attention to
this issue is the dissolution case of HDP.

In a democratic society, the free formation of political parties and their
participation in the power competition are deemed essential. Consequently, political
parties benefit from certain protections, with the procedures and regulations regarding

their dissolution constituting a key aspect of these safeguards.

048 “Venezuela Crisis: Guaiddo Defiant After Lifting of Immunity,” BBC, April 3, 2019,
https://www.bbc.com/news/world-latin-america-47799263.

64 Jaclyn Diaz, “Police in Nicaragua Detain Opposition Figure At Her Home Following A Raid,” NPR,
June 3, 2021, https://www.npr.org/2021/06/03/1002744590/police-in-nicaragua-detain-opposition-figure-
at-her-home-following-raid; “Nicaragua Judge Orders Opposition Figure Jailed For 90 Days,” AP, June 8,
2021, https://apnews.com/article/nicaragua-election-2020-fc0fb7b883fb8268dbfa3b2fa52f00ba; Ismael
Lépez Ocampo and Mary Beth Sheridan, “Nicaragua’s Ortega Arrests Felix Maradiaga,” Washington Post,
June 9, 2021, https://www.washingtonpost.com/world/2021/06/08/ortega-arrest-felix-maradiaga-
nicaragua-presidential-candidate/; ‘“Nicaragua: Police Arrest 2 More Opposition Contenders,” DWW,
September 6, 2021, https://www.dw.com/en/nicaragua-police-arrest-2-more-opposition-contenders/a-
57821627; “Miguel Mora, The Fifth Opposition Presidential Hopeful Arrested in Nicaragua,” Rio Times,
June 21, 2021, https://www.riotimesonline.com/brazil-news/mercosur/central-america/miguel-mora-the-
fifth-opposition-presidential-hopeful-arrested-in-nicaragua/; Fabrice Le Lous, “Nicaragua Goes to the Polls
with Opponents in Jail and the Government Accused of Crimes Against Humanity,” Equal Times, October
8, 2021, https://www.equaltimes.org/nicaragua-goes-to-elections-with?lang=en#.Y XK Q-uexWbg.
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Under the 1982 Constitution, the authority concerning the dissolution of political
parties lies with the Constitutional Court®°, As articulated in the fourth paragraph of
Article 68 of the Constitution

“The statutes and programs, as well as the activities of political parties shall
not be contrary to the independence of the State, its indivisible integrity with
its territory and nation, human rights, the principles of equality and rule of
law, sovereignty of the nation, the principles of the democratic and secular
republic; they shall not aim to promote or establish class or group
dictatorship or dictatorship of any kind, nor shall they incite citizens to
crime.”
The dissolution of political parties is finalized by the Constitutional Court upon the
lawsuit filed by the Chief Public Prosecutor of the Court of Cassation®.

In March 2021, following repeated public calls by Bahgeli, the leader of the MHP,
for the dissolution of the HDP over alleged “terrorist links®>?”, the Chief Public
Prosecutor of the Court of Cassation filed a lawsuit in the Constitutional Court. The
lawsuit demanded the dissolution of HDP, citing claims that the party has become “the
focus of actions carried out in line with the aims of the PKK/KCK terrorist organization”.
The indictment denies the political activities and statements of HDP executives and
members, including those during the peace negotiations between Turkey and the PKK
between 2013 and 2015. The indictment also refers to ongoing prosecutions and trials
against 520 former and current party executives and members, mainly on charges of
“propaganda for a terrorist organization” and “membership of an armed organization”®>3,

On March 31, the court rejected the indictment due to procedural deficiencies.
These deficiencies included the lack of a relationship between the actions that were

claimed to be against the “indivisible integrity of the state with its territory and nation”

and the justification provided, which was merely based on the actions being subject to

650 Turkish Constitution art. 69/6. “The decision to dissolve a political party permanently owing to activities
violating the provisions of the fourth paragraph of Article 68 may be rendered only when the Constitutional
Court determines that the party in question has become a centre for the execution of such activities. A
political party shall be deemed to become the centre of such actions only when such actions are carried out
intensively by the members of that party or the situation is shared implicitly or explicitly by the grand
congress, general chairpersonship or the central decision-making or administrative organs of that party or
by the group’s general meeting or group executive board at the Grand National Assembly of Turkey or
when these activities are carried out in determination by the above-mentioned party organs directly.”

5! Turkish Constitution art. 69/4. “The dissolution of political parties shall be decided finally by the
Constitutional Court after the filing of a suit by the office of the Chief Public Prosecutor of the Court of
Cassation.”

652 “Nationalist Party Leader Targets HDP Again: Closing It Is A Duty Of Honor,” Bianet English, March
18, 2021, https://bianet.org/haber/nationalist-party-leader-targets-hdp-again-closing-it-is-a-duty-of-honor-
240986.

653 Amnesty International, Public Statement: Tiirkive: HDP nin Kapatilmas: Ifade ve Orgiitlenme
Ozgiirliigii Haklarim Ihlal Eder (EUR 44/6663/2023) April 11, 2023,
https://www.amnesty.org.tr/public/uploads/files/EUR4466632023 TURKISH.pdf.
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investigation and prosecution and the party becoming the focus of these actions.
Subsequently, after the decision was sent to the Court of Cassation, the Prosecutor
returned the indictment to the Constitutional Court, where it was accepted®*,

In the face of legal battles and the imminent threat of dissolution before the 2023
elections, the HDP took proactive measures. They transitioned their political operations
to the Green Left Party®> (Yesil Sol Parti, YSP) and underwent a significant rebranding,
emerging as the People’s Equality and Democracy Party (Halklarin Esitlik ve Demokrasi
Partisi, DEM)%S,

Meanwhile, the legal saga continued. On January 5, 2023, the Constitutional Court

657

suspended the party’s treasury aid as a precautionary measure®’. However, by March 9,

2023, the injunction was lifted due to insufficient grounds for its continuation, reflecting

658 However, the trial is ongoing.

the evolving legal landscape surrounding the party

The ongoing effort to dissolve opposition political parties in Turkey constitutes
the most significant blow aimed at suppressing parliamentary opposition. As much as we
anticipate the decision of the Constitutional Court at present, it is evident that the right of
opposition cannot be safeguarded in an environment where the Court of Cassation and a

friendly majority that does not comply with Constitutional Court decisions, as seen in the

example of Can Atalay given above.

3.4.3 Challenges Faced by Opposition Mayors

The hyper-presidential system not only stifles parliamentary opposition but also
applies coercive measures to localities administered by opposition factions. Particularly
pronounced in Kurdish-populated urban centers and exacerbated after the opposition’s
triumph in the 2019 municipal elections in key metropolitan areas, various mechanisms

have been employed that influence the governance of these municipalities. These tactics

64 «HDP  Iddianamesi I¢in  Kabul  Istemi,” 7RT  Haber, June 18, 2021,
https://www.trthaber.com/haber/gundem/hdp-iddianamesi-icin-kabul-istemi-589199.html.

655 “HDP Closure Case File Handed Over to Rapporteur,” Bianet English, April 11, 2023,
https://bianet.org/haber/hdp-closure-case-file-handed-over-to-rapporteur-277146.

656 Ayse Sayin, “YSP Ismini HEDEP Olarak Degistirdi, Partinin Es Baskanlar1 Tiilay Hatimogullar1 Orug
ve Tuncer Bakirhan,” BBC News Tiirkce, October 15, 2023,
https://www.bbc.com/turkce/articles/c5170yr7qq0o.

57 Ece Toksabay, “Turkish Top Court Freezes Pro-Kurdish Party Funds as Election Loom,” Reuters,
January 5, 2023, https://www.reuters.com/world/middle-east/turkish-top-court-blocks-pro-kurdish-hdp-
bank-accounts-state-media-2023-01-05/.

658 “Halklarin Demokratik Partisi’ne Yapilacak Devlet Yardiminin Bulundugu Banka Hesabina Bloke
Konulmasi Talebine iliskin Ara Karar,” Tiirkive Cumhuriyeti Anayasa Mahkemesi, March 9, 2023,
https://anayasa.gov.tr/tr/haberler/faaliyetler/halklarin-demokratik-partisi-ne-yapilacak-devlet-yardiminin-
bulundugu-banka-hesabina-bloke-konulmasi-talebine-iliskin-ara-karar/.
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are seen as “post-election mechanisms to manage or reverse election results” of the ruling
party that failed to win the elections®>”.

One prominent example entails the replacement of elected mayors particularly in
Kurdish-populated cities, who are subsequently replaced by state-appointed trustees
called kayyum. Before the attempted coup in July 2016, the kayyum system primarily
functioned within civil law, serving as a mechanism for administering the property of
deceased or missing individuals. Since the 2000s, it evolved to address the management
of companies in crisis, facilitating the resolution of their financial and administrative
challenges®®.

However, with the adoption of Emergency Decree No. 674 on September 1, 2016,
following the state of emergency declared after the coup attempt, the scope of the kayyum
system was broadened. Article 38 of this emergency decree included a new paragraph to
Article 45 of the Municipal Law®®!. Previously, in the event of a vacancy in the mayor’s
office, for any reason, the municipal council elected a mayor or deputy mayor from
among its members®®2, Under the new amendment, in cases where the mayor faces
suspension, arrest, or prohibition from public service due to charges related to terrorism
or support for terrorist organizations, or in cases where the mayor’s tenure or council
membership is terminated, the minister of interior or the governor of that province
appoints a kayyum®®.

Furthermore, Article 40 of the same emergency decree incorporates a provisional
article into the Law on Municipalities, mandating the appointment of a kayyum in place
of mayors, deputy mayors, and council members suspended from office due to ongoing
investigations or prosecutions concerning terrorism or aiding and abetting terrorist
organizations, irrespective of any prior deputy elections conducted.

According to a 2018 report by the Ministry of Interior, Decree Law No. 674 has
led to the suspension of 94 mayors, mostly in Eastern and Southeastern Anatolia, with

664

kayyums appointed in their place®®*. Human rights organizations in Turkey have jointly

659 Sultan Tepe and Ayca Alemdaroglu, “How Authorities Win When They Lose,” Journal of Democracy
32, n0.4 (October 2021): 88.

660 Tepe and Alemdaroglu, “How Authorities Win When They Lose,” 87.

%! Decree Law on Some Regulations under the State of Emergency no. KHK/674, September 1, 2016.

662 1t depends on whether the absence of the mayor extends beyond the election period.

663 It depends on whether the city is metropolitan or not; see Municipality Law art. 46. “If the mayor's office
becomes vacant for any reason and a new mayor or deputy mayor cannot be elected, the mayor is appointed
by the Minister of Internal Affairs in metropolitan and provincial municipalities, and by the governor in
other municipalities, until the election is held. The person to be appointed must be qualified to be elected
mayor.”

664 «Belediyelerdeki Kayyum Sistemi ve Mevcut Durum Raporu,” Tiirkive Cumhuriyeti Igisleri Bakanhigt,
https://www.icisleri.gov.tr/kurumlar/icisleri.gov.tr/IcSite/illeridaresi/Yayinlar/KayyumRaporu/kayyum_ni
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expressed their concern over the appointment of kayyums, arguing that it disregards the
will of the people®®. Furthermore, new regulations allow civil servants to carry out
municipal affairs and transactions in kayyum-appointed municipalities instead of elected
members of the council, greatly limiting local autonomy. Certain municipalities had been
under kayyum administration for approximately 2 years, 6 months, and 20 days,
comprising more than half of the nearly 5-year local government term®®, contrary to
Article 127 of the 1982 Constitution, which emphasizes elected representatives and local
government autonomy. The prolonged use of kayyums is considered harmful to
democracy, as it undermines the essence of local democracy and the rule of law®¢’.

Notably, the case of Mardin Mayor Ahmet Tiirk highlights the issue, as he was
dismissed on terrorism charges in 2019 and replaced by a kayyum. Despite being acquitted
in 2020, Tirk has not been reinstated, leaving the appointed kayyum in office. This
underscores the urgent need for democratic processes to determine replacements for
suspended elected officials, ensuring the preservation of local democracy and the
fundamental principles of democracy as a whole.

In the 2019 local elections, the YSK decided not to grant certificates of election
to certain Kurdish mayors who were elected. Instead, the YSK decided to award these
certificates to the second-place candidates, all of whom were from the ruling AKP. The
rationale provided for these decisions was that the HDP candidates had been dismissed
from public office by various decree laws during the state of emergency in 2016 on

grounds of alleged involvement in the failed coup attempt or terrorism®

. Interestingly,
it should be noted that the YSK had allowed these individuals to run as candidates before
the election®®. This sequence of events underscores the complex interplay between
political dynamics, legal proceedings, and electoral processes in Turkey, particularly
concerning the treatment of Kurdish politicians and the decisions made by electoral

authorities.

hai_rapor.pdf; It is claimed that more than 150 mayors have been dismissed in total. Tepe and Alemdaroglu,
“How Authorities Win When They Lose,” 87.

665 «Belediyelere Kayyum Atanmasi Kabul Edilemez,” fnsan Haklar: Dernegi, September 12, 2016,
https://www.ihd.org.tr/belediyelere-kayyum-atanmasi-kabul-edilemez/.

666 Cengiz Giirbiiz, “Demokrasi Agisindan Tiirkiye’de Kayyum Uygulamasi,” Journal of Gaziantep
University Faculty of Economics and Administrative Sciences 1, no. 2 (November 2019): 46.

867 Giirbiiz, “Demokrasi Ag¢isindan Tiirkiye’de Kayyum Uygulamas1”, 49.

668 European Commission for Democracy through Law (Venice Commission), Turkey: Opinion on the
Replacement of Elected Candidates and Mayors 979/2019 (Strasbourg: June 18, 2020), para. 9.

6% Ferit Aslan, “Diyarbakir Baglar’da Segimi Onde Bitiren Zeyat Ceylan: “YSK Bize Tuzak Kurdu,””
Medyascope, April 11, 2019, https://medyascope.tv/2019/04/11/diyarbakir-baglarda-secimi-onde-bitiren-
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The Congress of Local and Regional Authorities of the Council of Europe found
this contrary to the principle of electoral fairness, stating that candidates who are vetted
by the YSK in the pre-election period and agree to participate in the elections should also
have the right to effectively fulfill their mandate if elected®’®. Additionally, the then-
Secretary General of the Council of Europe sent a letter to the YSK on this issue, stating
that the acceptance of the second highest number of votes as the winner of the elections
was contrary to the general principles of democracy and that the purpose of electoral
legislation in a democracy was to respect the will of the people and not to obstruct it®”!.

Since the 2019 local elections, Ekrem Imamoglu, Mayor of Istanbul Metropolitan
Municipality, has faced significant pressure, emerging as one of the most targeted
mayors. As mentioned earlier, following the decision to rerun the elections for the
Istanbul Metropolitan Municipality, the ruling party once again did not secure victory in
the subsequent polls.

Another common method of pressure involves attempting to obstruct services. For
instance, it is alleged that imamoglu has encountered difficulties in including large-scale
projects financed through external loans in the presidential investment program®’?. In
municipalities governed by the opposition, a notable trend has emerged wherein urban
planning authorities are systematically stripped of local control and transferred either to
the Ministry of Environment and Urbanization or to special institutions established by the
President.

This strategic maneuvering effectively diminishes the authority of opposition-led
municipalities®”®. An illustrative example of this pattern is evident in the case of Istanbul’s
Gezi Park, which gained prominence as the focal point of extensive anti-regime protests
in 2013. Control over the park was notably shifted from the opposition-led Istanbul

Metropolitan Municipality to the government’s General Directorate of Foundations®’#.

670 Andrew Dawson, Report: Local Elections in Turkey and Mayoral Re-Run in Istanbul (31 March and 23
June 2019) CG37(2019)14final, Council of Europe Congress of Local and Regional Authorities, October
31,2019.

7! Venice Commission, Turkey: Opinion on the Replacement, para. 25.
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https://www.bbe.com/turkce/haberler-turkiye-50244022; Ali Erkurt, “Cumhurbagkanligi Adalar’da Imar
Yetkisini Neden Belediyeden Ald1?” Bianet, November 7, 2021, https://bianet.org/yazi/cumhurbaskanligi-
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In a related development, the court sentenced imamoglu to 2 years, 7 months, and
15 days in prison, along with a political ban for insulting the members of the YSK, in a
press statement. Imamoglu’s legal proceedings stemmed from remarks made after the
2019 local elections in Istanbul, where he characterized those annulling votes as “fools”
during a speech®’>. This decision made six months before the May 14, 2023, presidential
and parliamentary elections could be interpreted as an attempt to prevent Imamoglu, a
potential presidential candidate, from running.

Allegations have surfaced suggesting that the judge presiding over Imamoglu’s
case faced pressure to impose a prison sentence and political ban. Notably, despite the
judge’s eligibility to work in Istanbul for eight more years, he was transferred to Samsun
prior to the final hearing®’®. This case exemplifies how the President utilizes his influence
over the judiciary to exert pressure on the opposition.

Similarly, in Venezuela, the suppression of opposition mayors serves as a stark
example. Beginning in 2014, these mayors, who respected citizens’ rights to protest by
refraining from taking action against anti-government demonstrations, found themselves
summoned to trials. Within a few hours, they were swiftly sentenced to imprisonment,
ranging from 12 to 15 months, effectively banning them from political participation.
These unconstitutional and unconventional procedures have been utilized against a total
of 12 opposition mayors to date®”’, highlighting the erosion of democratic principles and
the consolidation of power in the hands of the ruling regime.

These methods form part of a strategic agenda aimed at exalting hyper-
presidentialism through the suppression of dissent and the expansion of control, thereby

undermining the democracy inherent in elections.
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“Venezuelan Mayors Are Jailed Amid Protests,” New York Times, March 20, 2014,
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CHAPTER 4

4 CIVIL DISSENT

The transition of Turkey into a hyper-presidential system has corresponded with
increased government control and pressure on civil dissent. Despite the constitutional
protection of freedom of expression, there have been concerns about the limitations
placed on dissenting voices in society. Human rights defenders in Turkey are being
targeted and prosecuted under the broad and imprecise Anti-Terrorism Law No. 3713,
which, in some cases, has been interpreted to categorize peaceful demonstrations,
protests, or dissent as acts of terrorism. The use of terrorism-related charges to address
dissent has been a longstanding issue, as evidenced by numerous monographs, articles,
and ECtHR rulings. Additionally, dissidents, including journalists, academics, and
activists, are also charged with crimes such as insulting the president, inciting public
hatred and hostility, and crimes against the constitutional order. Reports have argued that
these measures have intensified since the 2017 referendum®’®,

Since the introduction of hyper-presidentialism in Turkey in 2017, the government
has implemented various legal regulations, pursued specific policies, and filed lawsuits
have increased pressure on civil dissent. Despite the state of emergency officially ending
in 2018, its effects have continued through subsequent legislative amendments. In
addition, the Law on Associations, which regulates non-governmental organizations
(NGOs) and provides an institutionalized means of civil dissent, has been subject to
restrictive measures that aim to eliminate this critical avenue of expression. Online
platforms, which allow the exercise of the right to dissent more freely, have been subject
to increased legal scrutiny, with social media platforms being used as tools of repression.
The following paragraphs provide a detailed analysis of the legal regulations, government
policies, and significant cases that highlight concerns about restrictions on the right to

dissent in Turkey.

4.1 Legal Regulations to Challenge Civil Dissent

4.1.1 Permanent State of Emergency

The state of emergency in Turkey, which began in 2016 and officially ended in
2018, was followed by the passing of Law No. 7145, also known as the Law on Permanent

State of Emergency. This law grants the government certain powers that were previously

678 “Country Visit: Turkey Needs to Put an End to Arbitrariness in Judiciary and to Protect Human Rights
Defenders,” Council of FEurope Commissioner for Human Rights, July §, 2019,
https://www.coe.int/en/web/commissioner/-/turkey-needs-to-put-an-end-to-arbitrariness-in-the-judiciary-
and-to-protect-human-rights-defenders.
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only available during a state of emergency and has made thousands of permanent
modifications to existing laws. While some issues such as detention periods, governors’
powers, and public dismissals were previously restricted once the state of emergency was
lifted, the enactment of Law No. 7145 allowed the government to retain some of the
authority it had during the state of emergency. The stated rationale for the law is that
“since the state of emergency, which had been in effect in our country (Turkey) for two
vears, will not be extended, (with Law No. 7145) it will be possible to effectively combat
existing terrorist organizations within the framework of the principles of the rule of law
during the ordinary period®’®”. Recognizing that the powers available during the ordinary
period are insufficient to combat terrorism, the legislator attempted to create a state of
exception during the ordinary period by strengthening these powers.

As a result of the modifications introduced by the first article of Law No. 7145,
Article 11 of the Provincial Administration Law was amended to grant governors
appointed by the president the power to restrict travel and prohibit public assemblies.
According to this article,

“In cases where public order or security is deteriorated in such a way as to
stop or interrupt ordinary life or there are serious indications that it will be
deteriorated, the governor may, for a period not exceeding fifteen days,
restrict entry to and exit from certain places in the province for persons
suspected of disrupting public order or public security; regulate or restrict
the movement of persons, gatherings, and vehicles in certain places or at
certain times, and prohibit the carrying and transport of all kinds of weapons
and bullets, even if licensed”.

According to the aforementioned rule, it restricts the right to hold meetings and
demonstrations by authorizing governors to regulate and restrict the gatherings of people

4680 of the Constitution

at certain places or times in the province. While Article 3
guarantees the right to hold meetings and demonstrations, any limitation on this right
must comply with the principle of proportionality, the requirements of the democratic

social order, and the restrictions stipulated in Article 13! of the Constitution. To prevent

679 General Justification of Law No. 7145 https://wwwS5.tbmm.gov.tr/sirasayi/donem27/yil01/ss1.pdf.

680 Turkish Constitution art. 34. “Everyone has the right to hold unarmed and peaceful meetings and
demonstration marches without prior permission.

The right to hold meetings and demonstration marches shall be restricted only by law on the grounds of
national security, public order, prevention of commission of crime, protection of public health and public
morals or the rights and freedoms of others.

The formalities, conditions, and procedures to be applied in the exercise of the right to hold meetings and
demonstration marches shall be prescribed by law.”

68! Turkish Constitution art. 13. “Fundamental rights and freedoms may be restricted only by law and in
conformity with the reasons mentioned in the relevant articles of the Constitution without infringing upon
their essence. These restrictions shall not be contrary to the letter and spirit of the Constitution and the
requirements of the democratic order of the society and the secular republic and the principle of
proportionality.”
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arbitrariness, regulations must be specific, accessible, and foreseeable. However, the
phrase “in cases where public order or security is deteriorated in such a way as to stop
or interrupt ordinary life or there are serious indications that it will be deteriorated” is
imprecise and may lead to unforeseeable outcomes. Moreover, the rule contains no
safeguards to prevent governors from exercising this authority arbitrarily. The rule lacks
any safeguards against the arbitrary exercise of authority by governors. Indeed, as Ozgeng
points out, governors are not empowered to evaluate the suspicion status of individuals®®2.

Moreover, it should be noted that the locations subject to the governor’s authority
to restrict public assembly are public spaces. Thus, even if a public space is ordinarily
accessible to the general public, the governor may still restrict the movement and
gathering of individuals therein. This provision is derived from State of Emergency Law
Article 11, paragraph b. According to this article,

“In the declaration of a state of emergency pursuant to subparagraph (b) of
the first paragraph of Article 3 of this Law, the following measures may be
taken in addition to the measures stipulated in Article 9 in order to protect
general security, public security (asayis), and public order and to prevent the
spread of violence:

b) To prohibit the movement and gathering of persons and the travelling of
vehicles in certain places or at certain times,

In other words, Law No. 7145 grants governors the authority to take measures that
are typically reserved for states of emergency, even during ordinary times. This excessive
power granted to a president-appointed official represents a significant restriction on
individual freedoms rather than a necessary anti-terrorism measure.

This was recently exemplified when the governor of Bartin prohibited entry into
Amasra, a town of Bartin, for three days in order to prevent protesters from other parts of
Turkey from traveling to Bartin to demonstrate against the mining accident that claimed
the lives of 41 workers®®3. After the President referred to the tragedy as “destiny” and his

684 efforts by protesters to express concerns

assertion that such accidents are inevitable
and hold authorities accountable were limited, reflecting a broader curtailment of civil

dissent.

682 fzzet Ozgeng, “Toplant1 ve Gosteri Yiiriiyiisii Hiirriyeti ile Seyahat Hiirriyeti Baglaminda Ozgiirliik ve
Giivenlik iliskisi,” Anayasa Yargisi 35, no. 1 (2018): 190.

683 “Bartin Valiligi, Maden Faciasi Protesto Edilmesin Diye Amasra’ya Girisleri Yasakladi,” BirGiin,
October 22, 2022, https://www.birgun.net/haber/bartin-valiligi-maden-faciasi-protesto-edilmesin-diye-
amasra-ya-girisleri-yasakladi-407257.

684 Alex Binley, “Turkey Mine Deaths: President Erdogan Criticised Over ‘Destiny’ Comments,” BBC,
October 16, 2022, https://www.bbc.com/news/worldeurope-63278124.
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The constitutionality of the law was challenged by the CHP in an annulment case
brought before the Constitutional Court®®®. According to the Court, although the phrase
in question is abstract to a certain extent, its potential consequences were not uncertain or
unpredictable$®. The Court ultimately upheld the constitutionality of the article, finding
that it did not impose an unreasonable restriction on the right to hold meetings and
demonstrations®®’.

Another provision amended by the law is Article 13, which pertains to detention
periods for terrorism offenses. On July 18, 2021, this provision was modified by Law No.
7333, extending the temporary rule for another year. As a result, until July 31, 2022,
temporary article 19 added to the Anti-Terror Law introduced a detention period of forty-
eight hours and a maximum of four days for collective crimes against the security of the
state and the constitutional order and the functioning of this order, national defense, state
secrets, espionage, crimes within the scope of the Anti-Terror Law, or in terms of crimes
committed within the framework of organizational activity. These periods may be
extended a maximum of two times, effectively allowing for a maximum detention period
of twelve days.

However, this provision may raise constitutional concerns as it contradicts Article
19 of the Constitution, which mandates that “... The person arrested or detained shall be
brought before a judge within at latest forty-eight hours and in case of offenses committed
collectively within at most four days, excluding the time required to send the individual
to the court nearest to the place of arrest...” Moreover, the Code of Criminal Procedure
stipulates that the detention period cannot exceed twenty-four hours from the time of
arrest, but it may be extended by up to three days for collective offenses, not exceeding
one day each time5®8,

Although the said provision appears to be unconstitutional, the Constitutional
Court has provided a different interpretation. The Court ruled that the authorization

granted to the public prosecutor in the provision, in accordance with the maximum

685 Turkish Constitutional Court, E. 2018/137 K. 2022/86, June 30, 2022.

686 Turkish Constitutional Court, E. 2018/137 K. 2022/86, June 30, 2022, para. 18.

687 Turkish Constitutional Court, E. 2018/137 K. 2022/86, June 30, 2022, para. 33-34.

688 Criminal Procedure Law art. 91/1,3. “1. If the person caught according to the above article is not released
by the Public Prosecutor's Office, it may be decided that he/she be detained for the completion of the
investigation. The period of detention cannot exceed twenty-four hours from the moment of arrest,
excluding the mandatory period for transfer to the judge or court closest to the place of arrest. The
mandatory period for transfer to the judge or court closest to the place of arrest cannot exceed twelve hours.
3. In crimes committed collectively, due to the difficulty in collecting evidence or the large number of
suspects; The public prosecutor may order in writing to extend the detention period for three days, not to
exceed one day at a time. The order to extend the detention period is immediately notified to the detained
person.”
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detention periods stipulated in the Constitution, as well as the judge’s grant of a maximum
of two additional detention periods on the condition that the detained person is heard in
cases of difficulty in collecting evidence or comprehensive files in intensive
investigations following the attempted coup, does not impose a disproportionate restraint.
As a result, the court concluded that the rule’s limitation is proportional, despite its
apparent contradiction with the Constitution and the Code of Criminal Procedure®®’.

Although Article 19 of the Constitution allows for detention periods to be
extended during emergencies and war, the Constitutional Court has gone further and
deemed it constitutional to prolong these periods by law even when no state of emergency
has been declared. As a result, the legislature has effectively created a de facto state of
emergency, and the Constitutional Court has deemed it suitable. However, this situation
has led to criticism regarding the independence of the Criminal Judgeship of Peace, which
can review detention and extensions of detention appeals under Article 95/1 of the Code
of Criminal Procedure. As a result, this issue is becoming increasingly delicate®”.

This article also contains a provision that permits police to record the suspect’s
statement multiple times. According to the fifth paragraph of Article 148 of the Code of
Criminal Procedure®!, only the public prosecutor may retake the suspect’s statement
regarding the same incident, if necessary, while law enforcement officers are only
permitted to record the statement once. When another statement is required, the public
prosecutor may no longer be able to delegate this task to the police. Despite this limitation,
Article 13 of Law No. 7145 states that “when the need arises to take the suspect’s
Statement again in relation to the same incident, this procedure may be carried out by the
public prosecutor or the police force on a written order from the public prosecutor.”

While the Code of Criminal Procedure of 2004 was intended to prevent mistreatment of

689 Turkish Constitutional Court, E. 2018/137 K. 2022/86, June 30, 2022, para. 290.

090According to Article 268 of the Code of Criminal Procedure, “The review of the objections to the
decisions of the criminal judgeships of peace shall belong to the judgeship following it in number, if there
is more than one criminal judgeship of peace in that place; to the judgeship numbered one for the last
numbered judgeship; if there is only one criminal judgeship of peace in places where there is no heavy
criminal court, to the criminal judgeship of peace in the place where the heavy criminal court is located; if
there is only one criminal judgeship of peace in places where there is a heavy criminal court, to the criminal
judgeship of peace in the place where the nearest heavy criminal court is located”. However, such a
horizontal review of decisions does not guarantee impartiality and may even compromise the right to
defense counsel. The criminal peace judges who review the decisions are identically ranked judges who
work in the same location and may have a tendency to respect each other’s decisions. Furthermore, they
have the power to restrict the rights of defense counsel and appoint trustees for companies charged with
financing terrorism, which could be used as an instrument of repression. This violates the ECHR, which
requires a higher judicial authority to oversee the decisions of lower courts. For more information, refer to
European Commission for Democracy through Law (Venice Commission), Turkey: Opinion on the Duties,
Competences and Functioning of the Criminal Peace Judgeships 852/2016 (Strasbourg: March 13, 2017).
01 Article 148/5 of the Code of Criminal Procedure: “If the need arises to take the suspect’s statement again
in relation to the same incident, this can only be done by the public prosecutor.”
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suspects, this exception for terrorism-related offenses creates the possibility of ill-
treatment during interrogations, a practice that was common in Turkish law enforcement
before that time. The Constitutional Court addressed this provision®?, and it stated that it
is possible to review the legality of retaking statements due to the objection procedure
and effective control mechanisms in place to ensure proper implementation. The Court
ruled that the provision is not disproportionate in terms of conducting criminal
investigations effectively and efficiently, considering the period and the conditions under
which the law was in force®.

Furthermore, the law introduced a provision that violates multiple rights. Article
26 allows for individuals to be dismissed from public office without a criminal conviction
if they are deemed to have membership, affiliation, or association with terrorist
organizations, structures, formations, or groups that threaten national security, as
determined by a commission and the relevant minister. Additionally, their passports may
be revoked even if they are reinstated later. This provision concerns the application of a

decree-law®*

adopted during the state of emergency for a further four years, resulting in
the dismissal of at least 125,678 public officials who were barred from future public
service®®. However, in June 2022, the Constitutional Court annulled some, if not all, of
the provisions of this article. Specifically, the Court annulled the provision that those who
are reinstated by the State of Emergency Inquiry Commission cannot return to their
former positions before their dismissal. As a result, those reinstated by the Commission
will be able to return to their previous positions®®.

The government has maintained emergency powers for four years after the end of
the emergency declared under the contested law. This prolonged de facto state of
emergency aims to suppress civil dissent. Clearly, this legislation, which establishes a

permanent state of emergency, enables further consolidation of the hyper-presidential

system and contributes to the development of a more authoritarian regime.

92 Turkish Constitutional Court, E. 2018/137 K. 2022/86, June 30, 2022.

693 Turkish Constitutional Court, E. 2018/137 K. 2022/86, June 30, 2022, para. 300-302.

94 Decree Law on Measures Taken Under the State of Emergency no. 667, July 23, 2016.

695 “OHAL Inceleme Komisyonu Tiim Basvurular1 Karara Baglad:: istatistiklerle Kabul ve Ret Orani,”
Euronews, January 20, 2023, https://tr.euronews.com/2023/01/20/ohal-inceleme-komisyonu-tum-
basvurulari-karara-bagladi-istatistiklerle-kabul-ve-ret-orani.

996 Turkish Constitutional Court, E. 2018/137 K. 2022/86, June 30, 2022.
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4.1.2 Challenges on Civil Society

4.1.2.1 Amendment to the Law on Associations

Law No. 7226, titled “The Law on Amendments to Certain Laws,” which was
published in the Official Gazette on March 26, 2020, brought about changes to the Law
on Associations No. 5253, dated November 4, 2004. Specifically, Articles 23 and 32 were
amended, and a provisional additional article was added, requiring associations®®’ to
notify their current members and new members, as well as membership terminations, to
the unit where the association’s headquarters are located within 45 days. Prior to this
amendment, a similar requirement was implemented through the modification of the
Regulation on Associations (Dernekler Yonetmeligi) in 2018, mandating the reporting of
personal data via the Associations Information System®?,

However, several organizations filed a lawsuit against this amendment®®, and on
April 15, 2021, the Council of State revoked the relevant provisions of the regulation on
the grounds that they breached the principles of personal data protection and that such a
change could only be made by law’®. In reaction to the annulment decision, Article 23
of the Law on Associations was revised, and the previously established regulation was
granted legal standing.

The original version of Article 23 of the Law on Associations read as follows:

“Associations are required to notify the local administrative authority within
thirty days of the general assembly of the original and substitute members
elected to the board of directors, supervisory board, and other organs of the
association. Changes in the association’s governing bodies and the location
of domicile are governed by the same method. The rule stipulates the form,
substance, and required documents for the communication of the results of
the general assembly and the relevant documents.”

However, with the amendment, Article 23 now mandates that:

“Associations are required to report the names, surnames, dates of birth, and
identification numbers of the original and substitute members elected to the
board of directors, supervisory board, and other organs of the association,
as well as the names, surnames, dates of birth, and identification numbers of
those admitted to membership and those whose membership is terminated,
within thirty days of the general assembly. Changes in the association’s
governing bodies and the location of domicile are governed by the same
method. The rule stipulates the form, substance, and required documents for

7 In this dissertation, the terms association and NGO are used interchangeably. The use of the word
“association” instead of the generally accepted “NGO” comes from the terminology of Turkish law.

9% Regulation Amending the Regulation on Associations, October 1, 2018.

69 Nurettin Oztatar, “Dernekler Yonetmeligi’nin Fisleme Maddeleri iptal Edildi,” Gazete Duvar,
September 21, 2021, https://www.gazeteduvar.com.tr/dernekler-yonetmeliginin-fisleme-maddeleri-iptal-
edildi-haber-1535810.

700 10th Chamber of the Council of State, E. 2018/5249 K. 2021/1855, April 15, 2021.
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the communication of the results of the general assembly and the relevant
documents.”

Furthermore, the amendment requires a penalty for failure to comply with the
notification requirement, with association executives facing a 500 Turkish Liras
administrative punishment’°!,

Additionally, the amendment to the Law on Associations has been criticized for
imposing a disclosure obligation through the notification of association membership,
which essentially involves the expression of constitutionally protected views and opinions
of individuals’® that they cannot be compelled to disclose. On the other hand, the Venice
Commission and OSCE/ODIHR have emphasized in their “Joint Guidelines on Freedom
of Association” that laws imposing such obligations must be enacted through a
democratic process that ensures public participation and review and must be widely

accessible’?3

, as stated in Article 9 of the Joint Guidelines. Given that the amendment to
the Law on Associations in Turkey was not made in a participatory manner, it is difficult
to argue that it meets these standards.

In conclusion, the obligation imposed on civil society to limit its activities is just
one aspect of a broader attempt to constrain its freedom. Furthermore, the unclear
requirements placed on organizations to disclose their membership lists to the
government may deter individuals from participating in civil society. These actions
ultimately hinder the organized expression of the right to dissent in society. Although

seemingly minor modifications to the legal framework, their implications have a

significant effect on stifling civil dissent.

4.1.2.2 The Law on Prevention of Financing the Proliferation of Weapons of
Mass Destruction and the Amendment to Regulation on Associations

The passage of Law No. 7262 on the Prevention of Financing the Proliferation of
Weapons of Mass Destruction in response to the recommendations of the Financial

Action Task Force (FATF) has resulted in significant challenges and pressures for NGOs.

701 Law on Associations no. 5253, November 23, 2004, art. 32/s. “The penalties to be imposed on those
who violate the provisions of this Law are as follows:

s) (Added: 25/3/2020-7226/22 art.) An administrative fine of five hundred Turkish liras will be imposed on
association managers who do not fulfill the notification obligation specified in Article 23.”

792 Turkish Constitution art. 25. “Everyone has the freedom of thought and opinion.

No one shall be compelled to reveal his/her thoughts and opinions for any reason or purpose; nor shall
anyone be blamed or accused because of his/her thoughts and opinions.”

703 European Commission for Democracy through Law (Venice Commission) and OSCE Office for
Democratic Institutions and Human Rights (OSCE/ODIHR), Joint Guidelines on Freedom of Association
706/2012 (Strasbourg and Warsaw: December 17, 2014), para. 34.
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The law contains provisions that permit the dismissal of NGO executives and employees
prosecuted under anti-terrorism laws, with kayyums appointed to replace them. NGOs are
also burdened with extensive inspection obligations, along with high administrative fines,
potential prison sentences, and the risk of activity suspension or dissolution for
noncompliance. Additionally, the law restricts online fundraising activities, further
hampering the efforts of NGOs. Given the frequent investigations and prosecutions for
terrorism offenses faced by those who oppose government policies in Turkey, the
restrictive effect of this law on civic space is increasingly apparent. Furthermore, the law
extends beyond preventing the proliferation of weapons of mass destruction and the
financing of terrorism, as international organizations report a tightening of government

control over civil society activities’*,

4.1.2.2.1 Risk Analysis and Inspection

According to Article 19 of the Law on Associations as amended by Article 13 of
Law No. 7262, “In cases deemed necessary, the Minister of Interior or the chief of the
local administrative authority may have public officials inspect whether associations are
operating in line with the purposes set out in their statutes and whether they keep their
books and records in accordance with the legislation.” The inspections of associations
required by Law No. 7262 are based on a risk analysis. Nonetheless, the regulation fails
to specify the criteria or define risk, leading to arbitrary inspections and restrictions on
NGOs’ activities. The lack of clarity regarding who conducts inspections further
exacerbates the potential for arbitrariness. However, the Constitutional Court examined
the provision and found that “it is regulated in a clear and unambiguous manner that
leaves no room for any doubt, it is understood that it is specific, accessible and
foreseeable, that it has a legitimate purpose, and that there is no aspect contrary to the
requirements of the democratic social order and the principle of proportionality in terms
of the right to association’®. Accordingly, it declared that the rule is not unconstitutional.

Additional article 1 of the Regulation on Associations demonstrates that it will

lead to arbitrariness by stating, “The General Directorate shall determine the procedures

704 Council of Europe Parliamentary Assembly, Resolution 2376 (2021) on the Functioning of Democratic
Institutions in Turkey (Adopted by the Assembly on April 22, 2021, at 14" sitting), para. 23.3; UN Office
of the High Commissioner for Human Rights, Mandates of the Special Rapporteur on the promotions and
protection of human rights and fundamental freedoms while countering terrorism; the Special Rapporteur
on the rights to freedom of peaceful assembly and of association; and the Special Rapporteur on the situation
of human rights defenders, OL TUR 3/2021, February 11, 2021; TUSEV, Analysis of the Application of
Financial Action Task Force Recommendations and its implications on civil society in Turkey (February
2021), 18.

705 Turkish Constitutional Court, E. 2021/28 K. 2024/11, January 18, 2024, para. 114
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and principles for risk analysis and inspections of associations.” The process of risk
analysis was first governed by law, followed by the issuance of a regulation outlining its
specifics, and finally left to the initiative of the Directorate General for Relations with
Civil Society. With this regulation, the inspection criteria are not specified in a clear
manner. Moreover, during the “awareness” training on risk assessment by the Ministry
of the Interior’s General Directorate of Relations with Civil Society on June 8, 2022, it
was stated that the type of activity, the geographical area in which the activity takes place,
and the quantity of foreign aid received are among the evaluation criteria. As a result,
civil society organizations in eastern Turkey may face heightened scrutiny due being
classified as higher risk. These criteria raise concerns about infringing on the freedom of

n’% and civil dissent.

associatio

As a result, the categorization of certain associations as “risky” based on arbitrary
grounds and the subsequent imposition of stringent inspections pose a serious threat to
freedom of association, without adequate protections. Additionally, the lack of
transparency in these inspections raises concerns that civil society activism critical of the
authorities could be stifled under the pretext of conducting “risk analysis”’?’. The Venice
Commission has expressed worry in its opinion on the law, stating that the broad scope
of the new measures will likely have a chilling effect on all NGOs, particularly those who
play a crucial role in democratic societies by offering critical perspectives on the
government’8,

Even in 2004, a comparative report compiled by the Third Sector Foundation of
Turkey (Tiirkiye Ugiincii Sektor Vakfi, TUSEV) highlighted the fact that the inspection of
associations in Turkey was significantly stricter than in Europe. In contrast, European
laws employ various measures to ensure associations operate with transparency and
accountability and provide sufficient information, including the submission of an annual
declaration. Moreover, authorities may conduct inspections of association offices under
specific conditions with prior notice during regular business hours’”®. However, it is
worth noting that, in comparison to Turkey, there are very few European countries where
authorities possess the same level of power to conduct comprehensive inspections and

impose significant penalties.

7% Rumeysa Camdereli, “’Risk Degerlendirme Sistemi’ Uzerine,” Sivil Sayfalar, June 28, 2022,
https://www.sivilsayfalar.org/2022/06/28/risk-degerlendirme-sistemi-uzerine/.

707 European Commission for Democracy through Law (Venice Commission), Turkey: Opinion on the
Compatibility with International Human Rights Standards of Law No. 7262 on the Prevention of Financing
of the Proliferation of Weapons of Mass Destruction 1028/2021 (Strasbourg: July 6, 2021), para. 61.

708 Venice Commission, Turkey: Opinion on the Compatibility, para. 62.

799 TUSEV, Dernekler Kanunu nun Bazi Maddelerine Iliskin Karsilastirmali Rapor, No.27 (2004), 7-8.
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4.1.2.2.2 Restrictions Placed on the Aid Collection

The aforementioned Law No. 7262 also amended Law No. 2860 on Aid
Collection. However, the amendments have nothing to do with the prohibition on
weapons of mass destruction and impose additional restrictions on the online fundraising
activities of all NGOs. These amendments grant arbitrary control over online aid
collection to the authorities in Turkey, thereby constraining the activities and partnerships
of civil society organizations through increased fines and burdensome inspections.

These restrictive legal practices and frameworks for fundraising pose a significant
barrier to freedom of association, making it difficult for NGOs to operate and expand in
Turkey. Prior to the amendments, fundraising activities of NGOs in Turkey were already
subject to permits, and this process was subject to numerous conditions, time limits, and
bureaucratic and ambiguous evaluation procedures, making it difficult for them to access
the financial resources they require to carry out their objectives and activities.

According to Article 6 of the Law on Aid Collection, individuals and
organizations may not collect aid without the permission of a competent authority. In
2020, the amendment extended the scope of this authorization to include online
fundraising activities;

“If it is determined that an unauthorized fundraising activity is being
conducted on the internet, the relevant governorship or the Ministry of the
Interior shall notify the content and/or hosting provider via electronic mail
or other means of communication using the information obtained through
communication tools, domain names, IP addresses, and similar sources on
the internet pages to remove the fundraising-related content. If the content is
not removed by the content and/or hosting provider within twenty-four hours,
or if the information on the content and hosting provider cannot be obtained
or the notification cannot be made due to technical difficulties, the relevant
governorship or the Ministry of the Interior may petition the criminal judge
of peace for a decision to block access to the content in question on the
internet. The judge must make a decision on the request within twenty-four
hours and send it directly to the Information and Communication
Technologies Authority. This decision is subject to appeal under the terms of
the Code of Criminal Procedure, dated 4/12/2004 and numbered 5271. The
decision to block access under this section is made by preventing access to
the content (URL, etc.).”
To explain it in more detail, the amendment to the Law on Aid Collection

authorizes the Ministry of the Interior to identify “unauthorized” online fundraising
activities and request that a judge block such content. The judge is required to make a
decision on the request within 24 hours without a hearing, which means that the
organization that is the subject of the content blocking request has no opportunity to

defend itself against the allegation of unauthorized fundraising, which makes it more
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challenging for NGOs to raise their own funds. Additionally, the amendment made to
Article 29 of the Law on Aid Collection imposes administrative fines ranging from 5,000
to 100,000 Turkish Liras for unauthorized fundraising, with doubled fines if fundraising
is conducted online’!?, The vast difference between the minimum and maximum amounts
of this administrative fine, as well as the lack of clarity regarding the criteria by which
this administrative fine will be determined and applied, make this option susceptible to
arbitrary application. It is inevitable that the penalties will discourage many small-budget
local NGOs from seeking funding.

Besides, the objective criteria used by the competent authorities to evaluate
applications for fundraising should be disclosed to avoid discriminatory practices.
However, obtaining permission to collect aid is also extraordinarily difficult due to the
highly subjective criteria stipulated in this law’!!. These criteria grant the administration
unrestricted discretionary authority, potentially leading to contentious decisions.
Furthermore, the permitting authority can transfer the collected aid to another
organization of its choosing if it determines that the aid collected is insufficient to achieve
the goal. This discourages civil society organizations from applying for a permit to collect
aid, particularly since some associations operating for the same purpose have been
permitted to fundraise while others have not, resulting in discrimination and exclusion in
civil society. The problem is not that associations are exempt from aid collection permits,
but rather that the government’s decisions are neither transparent nor objective. There is
no information available regarding the rules by which authorities issue permits. For
instance, in 2021, the Istanbul Governorship denied permission to the Istanbul
Foundation, which is affiliated with the Istanbul Metropolitan Municipality of the
opposition CHP, to raise funds for a campaign to deliver sacrificial meat to families in
need during Kurban Bayram: (the Feast of Sacrifice), one of the most important Muslim
holidays. However, after Mayor of Istanbul Municipality’s response on social media, the

decision was reversed and permission to fundraise was granted’!2. Evidently, there are no

719 Law on Aid Collection no. 2860, June 25, 1983, art. 29/1. “(Amended: 27/12/2020-7262/10 art.) Those
who collect aid without permission, contrary to the provisions of this Law, will be given an administrative
fine from five thousand Turkish liras to one hundred thousand Turkish liras. In case of collecting donations
on the internet without permission, an administrative fine ranging from ten thousand Turkish liras to two
hundred thousand Turkish liras is imposed.”

" Law on Aid Collection no. 2860, June 25, 1983, art. 9/1. “Upon application by the authorities authorized
to grant permission; An examination is made on the importance of the work, the qualifications of those who
will undertake the aid collection activity, the suitability of the service to be provided for the purpose and
public interest, whether the aid collection activity will be successful or not, and other issues deemed
necessary, and the results are notified to the applicants within two months at the latest.”

712 “feisleri Bakanhigi, imamoglu'nun Tepkisinin Ardindan Kurban Bagisi Yapilmasina izin Verdi,”
Euronews, July 2, 2021, https://tr.euronews.com/2021/07/02/ekrem-imamoglu-dan-bakan-soylu-ya-tepki-
kurban-bag-s-toplamam-za-izin-verilmiyor.
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objective criteria for evaluating fundraising applications; instead, the evaluation is left to
the discretion of the public authority. In addition, Article 8 of Law No. 7262 added a
paragraph to Article 9 of the Law on Aid Collection, which states that “the procedures
and principles pertaining to domestic and foreign aid shall be regulated by by-law.”
While regulations have covered the activity of “collecting” aid since the Ottoman
Empire, this amendment seeks to limit the activity of “giving” aid for the first time in
Turkey’s history. However, only the free will of natural persons and the legal status of
legal entities can determine whether or not to give aid, and financial transactions
involving criminal elements are already governed by criminal law. The contested
regulation also authorizes the administration to regulate by by-law without any domestic

or foreign aid criteria’!?

, which violates Article 13 of the Constitution’s principle of
legality.

In the 2019 Turkey Report published by the European Commission, it was noted
that the law, prior to the amendments, imposed onerous requirements that deterred civil

society organizations from fundraising’'*

. However, the provisions that were introduced
after the amendment have worsened these conditions and have added significantly more
restrictive measures compared to the initial regulation that was enacted in Turkey on
December 15, 1915715,

Access to resources is essential to the survival of NGOs and their ability to
independently carry out their missions. The recommendation of the CoE Committee of
Ministers to member states on the legal status of NGOs in Europe states that “NGOs
should be free to solicit and receive funding—cash or in-kind donations—not only from
public bodies in their own state but also from institutional or individual donors, another
state, or multilateral agencies, subject only to the laws generally applicable to customs,
foreign exchange, and money laundering, and those on the funding of elections and

716” These measures are crucial to the enjoyment of human rights by the

political parties
recipients of the work done by NGOs. Thus, Law No. 7262 poses a threat not only to the

existence of these organizations but also to the enjoyment of human rights by their

"3 STGM, Kitle Imha Silahlarimin Yayimasimn Finansmamnin Onlenmesine Iliskin Kanun Teklifi
Hakkinda Genel Goriisler (December 20, 2020), 7. https://www.stgm.org.tr/sites/default/files/2020-
12/kisyok bilginotu_stgm-1.pdf.

"4 European Commission, Commission Staff Working Document Turkey 2019 Report COM(2019)260final
(Brussels: May 29, 2019), 16.

15 STGM, Kitle Imha Silahlarimin Yayimasimn Finansmamnin Onlenmesine Iliskin Kanun Teklifi
Hakkinda Genel Gériisler, 6.

716 Council of Europe Committee of Ministers, Recommendation CM/Rec(2007)14 to Member States on the
Legal Status of Non-Governmental Organizations in Europe (Adopted by the Committee of Ministers on
October 10 2007 at the 1006th sitting), para. 50.
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beneficiaries’!’

. It is evident that the freedom of association in the civil sphere is under
threat, as the amendments to the fundraising legislation increasingly distance it from the

principle of being “necessary in a democratic society”.

4.1.2.2.3 Removal of the NGO Administration and Replacement of
Board Members

Article 30/A7'3, which was added to the Law on Associations by Law No. 7262,
permits the suspension of relevant personnel or individuals holding office in the
association’s organs, excluding its general assembly, if they are prosecuted for crimes
related to the association’s activities falling under the Law on the Prevention of Financing
of Terrorism or for offenses such as drug trafficking, manufacturing, and laundering the
proceeds of crime under the Turkish Penal Code. While the article states that the
suspension is temporary, it does not specify a time limit, and investigations in Turkey can
take years. Therefore, these “temporary” measures may last for an extended period of
time. Moreover, the Ministry of Interior’s decision to impose such measures does not
require approval from judicial bodies. Additionally, this article provides the government
with the authority to appoint a kayyum to replace an association’s board of directors.
Finally, this measure may infringe upon the presumption of innocence.

Furthermore, the second paragraph of Article 30/A authorizes the Minister of the
Interior to temporarily suspend an association’s activities if the measure specified in the
first paragraph deemd insufficient and any delay poses a risk. This suspension must be
followed by an immediate court application, and the court will decide on the suspension
within 48 hours, which could potentially lead to the dissolution of the association. The

association may request the lifting of the suspension, which the court will decide on

717 UN Human Rights Council, Report of the Special Rapporteur on the Rights to Freedom of Peaceful
Assembly and Association, Maina Kiai A/HRC/23/39, para. 9.

718 Law on Association no. 5253, November 23, 2004, art. 30/A. “(Added:27/12/2020-7262/15 art.)

In the event that prosecution is initiated against those who work in organs other than the general assembly
of the association or the relevant personnel within the scope of the activities of an association, due to crimes
within the scope of the Law on the Prevention of Financing of Terrorism, manufacturing and trading of
drugs or stimulants in the Turkish Penal Code, or laundering of assets arising from crime, these persons or
the bodies in which these people serve may be suspended by the Minister of Internal Affairs as a temporary
measure.

If the measure specified in the first paragraph is not sufficient and there is a risk of delay, the Minister of
Internal Affairs may temporarily prevent the association from operating and immediately apply to the court.
The court gives its decision regarding the temporary detention from activity within forty-eight hours and
continues the trial in accordance with Article 89 of the Turkish Civil Code. Those concerned may request
the lifting of the temporary detention order from the activity at any time. The court decides on the
application without delay.

Article 27 and the relevant provisions of the Turkish Civil Code shall apply to the appointments to be made
in place of the bodies and members of these bodies who are temporarily suspended from duty in accordance
with the first paragraph and subparagraph (f) of the first paragraph of Article 32.”
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promptly. However, the regulation stipulates that failure to submit the decision to the
court “immediately” and neglecting to examine appeals “without delay,” could result in
the “temporary” measure becoming de facto “permanent’!®.” Although Article 3372° of
the Constitution requires the decision to suspend activity to be submitted to the presiding
judge within 24 hours, this is not explicitly stated in the article. This omission suggests
that, the second paragraph violates both the proportionality principle and the language of
the Constitution. Additionally, the Law on Associations has amended Article 32’s

sanctions’?!

, increasing the penalty of imprisonment from three months to one year and
raising the maximum fine that can be imposed as an alternative to imprisonment.

Human rights organizations in Turkey reported that they had to ensure that
members against whom criminal proceedings on terrorism-related charges were pending
did not sit on their governing and supervisory bodies, handed over their positions, and, in
some cases, expelled them from the organization to avoid the government appointing
kayyums to their boards or disbanding their organizations’?2.These measures have a
chilling effect, and even during interviews conducted by Amnesty International in the
days following the law’s publication, the impact was evident. It is worth noting that rights
defenders are heavily targeted for investigation and prosecution for crimes under anti-
terrorism laws in Turkey, placing organizations working on human rights under
considerable pressure from the government.

Furthermore, the amendments made to the law on associations in Turkey go

beyond the fight against the laundering of criminal proceeds and the financing of

19 STGM, Kitle Imha Silahlarimin Yayimasimn Finansmamnin Onlenmesine Iliskin Kanun Teklifi
Hakkinda Genel Gériisler, 5.

720 Turkish Constitution art. 33/5. “Associations may be dissolved or suspended from activity by the
decision of a judge in cases prescribed by law. However, where it is required for, and a delay constitutes a
prejudice to, national security, public order, prevention of commission or continuation of a crime, or an
arrest, an authority may be vested with power by law to suspend the association from activity. The decision
of this authority shall be submitted for the approval of the judge having jurisdiction within twenty-four
hours. The judge shall announce his/her decision within forty-eight hours; otherwise, this administrative
decision shall be annulled automatically.”

21 Law on Associations art. 32/k. “The penalties to be imposed on those who violate the provisions of this
Law are as follows:

k) (Amended: 27/12/2020-7262/16 art.) Those who do not comply with the obligations in the third
paragraphs of Articles 9 and 19 and the books and documents that must be kept become unreadable or lost
for an unforeseen reason, provided that the necessary care and attention is paid. In this case, those who do
not apply to the competent court of the place where the headquarters of the association is located within
fifteen days from the date of learning, or who fail to present this document during the inspection, are
punished with imprisonment from three months to one year or a judicial fine. Those who act contrary to the
obligations in the first and second paragraphs of Article 21 will be given an administrative fine from five
thousand Turkish liras to one hundred thousand Turkish liras.”

722 “Tiirkiye: Terdrizmin Finansmanmin Onlenmesi Hakkinda Kanun, Daha Simdiden Sivil Toplum
Uzerinde ‘Caydirict  Etki®  Yaratt,”  Uluslararasi  Af Orgﬁtii, October 21, 2021,
https://www.amnesty.org.tr/icerik/turkiye-terorun-finansmaninin-onlenmesi-hakkinda-kanun-simdiden-
sivil-toplum-uzerinde-caydirici-etki-yaratti.
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terrorism. This is evident from the general justification of the law, the article
justifications, and the regulation itself. These amendments exceed the scope of the fight
against terrorism and do not restrict themselves to it, raising concerns about their impact

on human rights and civil society in Turkey’?3.

4.1.3 Censorship
In recent years, Turkey has increasingly employed measures that curtail freedom
of expression and press freedom. As of the time of writing this dissertation, 61 journalists

are imprisoned for their articles or reporting’?*

, and hundreds of others, including writers,
bloggers, and social media users, face trial for their news, posts, opinions, and likes. The
government’s sweeping crackdown, which escalated following the 2016 coup attempt,
not only targeted journalists but also a significant number of online and offline media
outlets.

Since the mid-2000s, there have been concerns that the Savings Deposit Insurance
Fund has been used to facilitate the transfer of ownership of mainstream media outlets to

companies affiliated with the government’?®

. Consequently, institutions such as the
Turkish Radio and Television Corporation (TRT) and other media outlets owned by
businesspeople with reported connections to the government have become prominent,
with many of these outlets aligning with government policies. According to various
organizations, journalists, and researchers monitoring press freedom, it has been
suggested that the Turkish government now has significant influence over 95 percent of
the national print and broadcast media’®. As a result, independent or opposition
journalists increasingly rely on the internet and social media platforms to reach their
audiences, in contrast to traditional media outlets.

Following the state of emergency, during which 178 media outlets were reportedly
shut down’?’, concerns have arisen regarding the level of control exerted by the

government over most remaining media outlets, both directly and indirectly. Attention

has also shifted to the regulation of the internet, a platform where diverse opinions can

23 STGM, Kitle Imha Silahlarimin Yayimasimn Finansmamnin Onlenmesine Iliskin Kanun Teklifi
Hakkinda Genel Gériisler, 2-3.

724 “Cezaevindeki Gazeteciler ve Medya Caliganlarr”, MLSA,
https://www.mlsaturkey.com/tr/cezaevindeki-gazeteciler-ve-medya-calisanlari/.

725 Free Web Turkey, Haberin Sonu: Tiirkiye de Internet Sansiirii (2020), 1.

726 <24 Temmuz Basin Bayrami’n1 Kutlamiyoruz,” TGS, July 23, 2019, https:/tgs.org.tr/24-temmuz-basin-
bayramini-kutlamiyoruz/; Free Web Turkey, Haberin Sonu, 1.

27 Feray Salman and Aysel Ergiin, “Kapatilan Basm, Yayin, Radyo, Televizyon ve Haber Ajanslari,”
Bianet, January 9, 2017, https://bianet.org/bianet/medya/182458-kapatilan-basin-yayin-radyo-televizyon-
ve-haber-ajanslari; Free Web Turkey, Haberin Sonu, 1.
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still be expressed. Reports indicate that individuals have been prosecuted for their online
posts, with access to certain websites being banned and online content being removed’?s.
These developments have raised concerns about the restriction of online freedom of
expression, particularly as Turkey undergoes changes linked to its transition towards
hyper-presidentialism. These measures appear to have the potential to limit opposition

voices, contributing to the increasing centralization of authority within the presidency.

4.1.3.1 Amendments to the Internet Law

Internet Law No. 5651 has undergone multiple amendments since its
implementation in 2007, with the latest revisions occurring in 2020 and 2022 under the
new system. Prior to these amendments, the law was already contentious due to its
censorship measures. However, the changes in 2020 and 2022 have further exacerbated
the issue. The 2020 amendment was introduced following a series of tweets allegedly
insulting high-profile figures, purportedly to eliminate online hate speech and
harassment’?’. Nevertheless, these amendments have raised concerns about the potential
for increased censorship, as social media platforms may be pressured to remove content
to avoid severe penalties.

Under the law, social media platforms with more than one million daily users from
Turkey are required to appoint a local representative based in Turkey who is a Turkish
citizen. Even if daily access from Turkey exceeds ten million, the designated
representative must be a branch established directly by the social media platform’?°,
which has raised concerns over increased censorship and surveillance by the government.

Noncompliance may lead to fines of up to 40 million Turkish Liras, advertising bans, and

728 Free Web Turkey, Haberin Sonu.

29 “Turkey: Ruling Party Moves to Tighten Grip on Social Media Giants,” A4l Jazeera, July 21, 2020,
https://www.aljazeera.com/economy/2020/7/21/turkey-ruling-party-moves-to-tighten-grip-on-social-
media-giants.

730 Law on the Regulation of Broadcasts on the Internet and Combating Crimes Committed through
Broadcasts additional no. 5651, May 23, 2007, additional art. 4/1. “(Added:29/7/2020-7253/6 art.)

(1) Foreign social network provider with more than one million daily access from Turkey; The Institution
designates at least one authorized person as its representative in Turkey in order to fulfill the requirements
of notifications, notifications or requests to be sent by the Union, judicial or administrative authorities, to
respond to applications made by individuals within the scope of this Law and to ensure the fulfillment of
other obligations within the scope of this Law, and this person It includes contact information on its website
in a way that is easily visible and directly accessible. The social network provider is obliged to notify the
Authority of this person's identity and contact information. (Amended sentence: 13/10/2022-7418/34 art.)
If the representative is a real person, this person must be a resident of Turkey and a Turkish citizen.
(Additional sentences: 13/10/2022-7418/34 art.) If the daily access from Turkey is more than ten million;
The real or legal person representative determined by the foreign social network provider is fully authorized
and responsible in technical, administrative, legal and financial terms, without prejudice to the
responsibilities of the social network provider, and in case this representative is a legal person, it is a capital
company established directly by the social network provider. It is mandatory to have a branch.”
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internet bandwidth reductions of up to 90 percent, effectively blocking access to the

731

platforms’>'. Although social media platforms initially opposed this regulation, they

established their representative offices in Turkey in 2021 after facing heavy fines’2.
However, having in-country offices may expose employees to significant risks as the
Turkish government gains greater control over the companies’??,

Additionally, the regulation requires social media platforms to host the data of
Turkish users in Turkey, raising concerns over the potential disclosure of personal

t’3*. However, the relevant article of the law and associated

information to the governmen
procedures and principles do not specify whether social media platforms will retain user
data in Turkey, under what conditions and in what manner, or whether they will share this
data in bulk with the Information and Communication Technologies Authority (ICTA) or
other institutions’*>. Social media platforms collect a wide range of personal information
about their users, including age, height, weight, opinions, behaviors, health status, and
other aspects of their personalities that are intended to be kept private. The law creates

the risk that personal information may be disclosed to the government, which may lead

3! Law on the Regulation of Broadcasts on the Internet and Combating Crimes Committed through
Broadcasts additional no. 5651, May 23, 2007, additional art. 4/2. “(Added:29/7/2020-7253/6 art.)

(2) The Institution shall notify the social network provider that does not fulfill its obligation to determine
and notify a representative regulated in the first paragraph. If this obligation is not fulfilled within thirty
days from the notification, the President will impose an administrative fine of ten million Turkish liras on
the social network provider. If this obligation is not fulfilled within thirty days from the notification of the
administrative fine, an additional administrative fine of thirty million Turkish liras will be imposed. If this
obligation is not fulfilled within thirty days from the notification of the administrative fine imposed for the
second time, the President prohibits natural and legal persons who are taxpayers resident in Turkey from
placing new advertisements on the relevant social network provider, and in this context, a new contract
cannot be established and no money transfers can be made regarding this. If this obligation is not fulfilled
within three months from the date of the advertising ban decision, the President may apply to the criminal
judgeship of peace to reduce the internet traffic bandwidth of the social network provider by fifty percent.
If the said obligation is not fulfilled within thirty days from the implementation of the judge's decision
regarding the acceptance of the application, the President may apply to the criminal judgeship of peace to
reduce the internet traffic bandwidth of the social network provider by up to ninety percent. In his decision
upon the second application, the judge may determine a lower rate, taking into account the nature of the
service provided, provided that it is not less than fifty percent. The President may object to these decisions
in accordance with the provisions of Law No. 5271. The decisions made by the judge are sent to the
Institution to be notified to access providers. The requirements of the decisions are carried out by the access
providers immediately and within four hours at the latest after the notification. In case the obligation to
appoint and notify a representative is fulfilled; One quarter of the administrative fines imposed will be
collected, the advertising ban will be lifted and the judge's decisions will automatically become null and
void. The Authority notifies access providers to end the intervention in internet traffic bandwidth.”

732 Yaman Akdeniz, “Blog: Regulating Disinformation and Social Media Platforms ‘alla Turca’,” Article
19, May 19, 2022, https://www.article19.org/resources/regulation-of-social-media-platforms-in-turkey-
internet-law/.

733 “Turkey: New Internet Law Threatens Freedom of Expression Online,” Article 19, July 28, 2020,
https://www.article19.org/resources/turkey-new-internet-law-threatens-freedom-of-expression-online/.

734 Law on the Regulation of Broadcasts on the Internet and Combating Crimes Committed through
Broadcasts additional no. 5651, May 23, 2007, additional art. 4/6. “(Added:29/7/2020-7253/6 art.)

(6) Domestic or international social network providers with more than one million daily access from Turkey
shall take the necessary measures to host the data of users in Turkey in Turkey.”

735 Yaman Akdeniz and Ozan Giiven, Ust Diizey Kamu Sahsiyetlerinin Incinen Itibar, Onur ve Haysiyet
Yili: Engelliweb 2021 (ifade Ozgiirliigii Dernegi: 2022), 96.
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to its misuse by individuals in power to suppress political opposition or influence
elections’®. However, Additional Article 4/5 stipulates that during the investigation
phase, the public prosecutor and the court presiding over the trial may request information
necessary to identify those who create and disseminate content related to specific crimes.
These crimes include sexual abuse of children, publicly disseminating misleading
information, disrupting the unity and territorial integrity of the state, crimes against the
constitutional order and the functioning of this order, crimes against state secrets, and
espionage. If the required information is not provided, the prosecutor may petition the
Ankara Criminal Judge of Peace to reduce the foreign social media platform’s internet
bandwidth by 90 percent. With the exception of child sexual abuse, many of these
offenses are frequently used to target dissent and journalists, which raises concerns that
social media platforms will be compelled to share user data with the authorities, further

increasing the prevalence of self-censorship among Turkish social media users’’.

736 Free Web Turkey, Haberin Sonu, 1.

37 Svea Windwehr and Jillian C. York, “Turkey’s New Internet Law is the Worst Version of Germany’s
NetzDG Yet,” EFF, July 30, 2020, https://www.eff.org/tr/deeplinks/2020/07/turkeys-new-internet-law-
worst-version-germanys-netzdg-yet.
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Furthermore, Articles 973% and 9/A7*° of the Law allow for the removal of content

and blocking of access in the event of a violation of personal rights and blocking of access

738 Law on the Regulation of Broadcasts on the Internet and Combating Crimes Committed through
Broadcasts additional no. 5651, May 23, 2007, art. 9. “(Amended: 6/2/2014-6518/93 art.)

(1) Natural and legal persons, institutions and organizations who claim that their personal rights have been
violated due to the content published on the internet can request the removal of the content from publication
by applying to the content provider or, if they cannot reach this, the hosting provider by warning method,
or they can directly apply to the criminal judge of peace to request the removal of the content and/or or may
request that access be blocked.

(2) Requests of people who claim that their personal rights have been violated due to the content broadcast
on the internet are answered by the content and/or hosting provider within twenty-four hours at the latest.
(3) In line with the requests of those whose personal rights have been violated due to the content published
on the internet, the judge may decide to remove the content and/or block access within the scope specified
in this article.

(4) The judge essentially makes the access blocking decisions within the scope of this article by blocking
access to the content (in the form of URL, etc.) only in relation to the publication, section, section where
the violation of personal rights occurs. Unless necessary, it cannot be decided to block access to the entire
publication on the website. However, if the judge is convinced that the violation cannot be prevented by
blocking access to the content by specifying the URL address, he may also decide to block access to the
entire publication on the website, provided that he also states the reason.

(5) Decisions given by the judge within the scope of this article to remove content and/or block access are
sent directly to the Union.

(6) The judge shall decide on the application made within the scope of this article, without holding a
hearing, within twenty-four hours at the latest. An objection may be filed against this decision in accordance
with the provisions of the Criminal Procedure Code No. 5271 dated 4/12/2004.

(7) If the content subject to access blocking is removed from publication, the judge's decision automatically
becomes invalid.

(8) (Amended: 29/7/2020-7253/5 art.) In accordance with the decision to remove and/or block access to the
content sent by the Union to the relevant content and hosting providers and access providers, the relevant
content and hosting providers shall be notified immediately, within four hours at the latest. It is fulfilled by
the access provider.

(9) In the event that the publication regarding the violation of personal rights, which is the subject of the
judge's decision to remove the content and/or block access within the scope of this article (...), is also
published on other internet addresses, the current decision shall also be applied to these addresses if the
relevant person applies to the Union. (Additional sentences: 13/10/2022-7418/33 art.) Objection against the
acceptance of the application by the Union is made to the judgeship that made the decision. The provision
of this paragraph does not apply to decisions to block access to the entire publication on the website.

(10) (Added: 29/7/2020-7253/5 art.) If requested by those whose personal rights have been violated due to
the content published on the internet, the judge may decide not to associate the applicant's name with the
internet addresses subject to the decision within the scope of this article. The decision indicates which
search engines will be notified by the Union.

(11) Those responsible for content, hosting and access providers who do not comply with the decision of
the criminal judge of peace in accordance with the conditions and within the time specified in this article
are punished with a judicial fine of five hundred days to three thousand days.”

739 Law on the Regulation of Broadcasts on the Internet and Combating Crimes Committed through
Broadcasts additional no. 5651, May 23, 2007, art. 9/A. “ARTICLE 9/A- (Added: 6/2/2014-6518/94 art.)
(1) Persons who claim that their privacy has been violated due to the content published on the internet may
apply directly to the Authority and request that the measure of blocking access to the content be
implemented.

(2) In this request; The full address (URL) of the publication that caused the violation of the right, an
explanation of the aspects in which the right was violated, and information to prove the identity information
are included. If this information is missing, the request will not be processed.

(3) The President shall immediately notify the Union of this request for implementation, and access
providers shall comply with this measure request immediately, within four hours at the latest.

(4) Access blocking is implemented by blocking access to the content (in the form of URL) regarding the
publication, part, section, image, video that violates the privacy of private life.

(5) Persons requesting access to be blocked shall submit their request to block access to the decision of the
criminal judge of peace within twenty-four hours from the time of making the request, on the grounds that
the privacy of private life has been violated due to the content of the broadcast on the internet. The judge
evaluates whether the privacy of private life has been violated due to the content published on the internet,
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to content in the event of a violation of the right to privacy. The recent addition of
paragraph 10 to Article 9 indirectly recognizes the right to be forgotten in Turkey. This
paragraph allows individuals to request that their name not be associated with internet
addresses subject to decisions made under this article if their personal rights have been
violated. This clause will be examined in greater depth below. Domestic or foreign social
media platforms with over one million daily accesses from Turkey must respond to such
requests within forty-eight hours, as per the law’#’. Failure to comply with these
obligations will result in a fine of five million Turkish lira, imposed by the President of

the ICTA"#!. These obligations also extend to news websites’*?

, and the severity of the
penalties will compel social media platforms and news websites to comply with requests
for content removal and access blocking.

Despite a lack of official information, a report by the [fade Ozgiirliigii Dernegi
(Freedom of Expression Association) sheds light on the prevalence of blocked websites,
URLs, and social media content in Turkey. The report, called Engelli Web (Web
Blocked), collected data up to the end of 2021 and found that 28,474 news articles had
been blocked and 22,944 had been removed or deleted for violating personal rights
between 2014 and 2021. The number of blocked news articles increased from 529 in 2014
to 5,436 in 2021743,

In 2021, many news stories of immediate public interest were blocked or removed,

and there was a surge in political blocking decisions and content removal decisions,

particularly due to the President’s applications to criminal judgeship of peace. These

announces his decision within forty-eight hours at the latest and sends it directly to the Institution;
Otherwise, the access blocking measure is automatically lifted.

(6) The President may object to this decision made by the judge in accordance with the provisions of Law
No. 5271.

(7) If the content subject to access blocking is removed from publication, the judge's decision automatically
becomes invalid.

(8) In cases where delay is harmful due to violation of privacy of private life, access is blocked by the
Institution upon the direct order of the President. (Repealed sentence: 26/2/2014-6527/18 art.)

(9) (Added: 26/2/2014-6527/18 art.) The decision to block access given by the President within the scope
of the eighth paragraph of this article (...) shall be submitted for the approval of the criminal judge of peace
within twenty-four hours. The judge announces his decision within forty-eight hours.”

740 Law on the Regulation of Broadcasts on the Internet and Combating Crimes Committed through
Broadcasts additional no. 5651, May 23, 2007, additional art. 4/3. “(Added:29/7/2020-7253/6 art.)

(3) Domestic or international social network providers with more than one million daily access from Turkey
will respond positively or negatively to applications made by individuals regarding the content within the
scope of Articles 9 and 9/A within forty-eight hours from the application. is obliged to answer. Negative
answers are given with justification.”

741 Law on the Regulation of Broadcasts on the Internet and Combating Crimes Committed through
Broadcasts additional no. 5651, May 23, 2007, additional art. 4/8. “““(Added:29/7/2020-7253/6 art.)

(8) The President shall impose an administrative fine of five million Turkish liras on the social network
provider who does not fulfill the obligation in the third paragraph, and ten million Turkish lira on the social
network provider who does not fulfill the obligation in the fourth paragraph.”

742 Windwehr and York, “Turkey’s New Internet Law is the Worst Version of Germany’s NetzDG Yet”.
43 Akdeniz and Giiven, Ust Diizey Kamu Sahsiyetlerinin Incinen Itibar, Onur ve Haysiyet Yili, 33.
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applications resulted in the blocking and removal of content on platforms such as Eksi
Sozliik, Facebook, YouTube, and Twitter, as well as news articles. At the request of
President Erdogan, 25 internet addresses were taken down and made inaccessible. The
decision to remove these addresses was based on news articles that were attributed to the
then-Chairman of the CHP, Kiligdaroglu, and CHP Deputy Chairman Sezgin Tanrikulu
during the 2014-2015 period. The court ruled that the content of these articles “seriously
violated the requestor’s personal rights and harmed his reputation.” However, the ruling
failed to specify which news or discourse was found to be offensive’*4.

The Free Web Turkey report’*® supports the idea that the government’s efforts to
censor the Internet are aimed at stifling public debate on government policies. The report
found that during the time it covered, at least 1910 URLs were affected by 150 access-
blocking decisions, with 22 of these decisions specifically involving the blocking of news
websites (26 domain names) or URLs containing published news stories (870 news
URLs). 368 of the blocked publications were critical of the administration, municipalities,
officials, or related individuals. The report also analyzed the blocking of domain names
on opposition websites. The data indicates that the government and Criminal Judgeships
of Peace heavily censor content critical of the country’s governance, as 101 of the 150
analyzed decisions (excluding blocked domains) involved direct news blocks.

It is also worth noting that when access to news articles is restricted, it often results
in serious consequences for the journalists who wrote them. For instance, OdaTV was
blocked after Barig Pehlivan and Hiilya Kiling were detained for their coverage of a
member of the Turkish National Intelligence Organization’s death in Libya’#¢. Similarly,
journalist Fatih Portakal’s social media posts criticizing the government’s response to the
COVID-19 pandemic were blocked, and he was subsequently indicted’’.

Additionally, social media platforms must comply with certain provisions that
mandate the provision of information to the authorities on their information systems,
algorithms, data processing mechanisms, and commercial strategies. Failure to comply
with these requirements may result in fines of up to 3 percent of their global turnover

from the previous year, imposed solely by the President of the ICTA7*®, Additionally,

744 Akdeniz and Giiven, Ust Diizey Kamu Sahsiyetlerinin Incinen Itibar, Onur ve Haysiyet Y1l, 37-38.

745 “Free Web Turkey, Haberin Sonu, 10.

746 “Hiilya Kiling, Murat Agirel and Barig Pehlivan Sent to Jail Again,” Bianet, February 15, 2022,
https://m.bianet.org/english/law/257752-hulya-kilinc-murat-agirel-and-baris-pehlivan-sent-to-jail-again.
747 “Three-year Prison Sentence Sought for Turkish News Anchor Fatih Portakal over Tweet,” Duvar
English, May 1, 2020, https://www.duvarenglish.com/media/2020/05/01/three-year-prison-sentence-
sought-for-turkish-news-anchor-fatih-portakal-over-tweet.

748 Law on the Regulation of Broadcasts on the Internet and Combating Crimes Committed through
Broadcasts additional no. 5651, May 23, 2007, additional art. 4/20. “(20) (Added: 13/10/2022-7418/34 art.)
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under the new amendments, social media platforms must share content and information
on the content’s creator with law enforcement authorities if they discover content that
endangers individuals’ lives or property and if a delay causes an undue burden’.

One significant issue that has arisen with the 2020 amendments is the introduction
of the “right to be forgotten™ into the law for the first time, as mentioned above. This new
sanction allows individuals whose personal rights have been violated to request that their
name not be associated with specific internet addresses’°. Since its introduction on July
29, 2020, judges have imposed it in 70 separate decisions through the end of 20217°!. It
is crucial to ensure that politicians and public officials do not abuse this right to hide their
corruption, but unfortunately, it is frequently invoked by the government and public
officials. For example, in April 2020, access to news regarding rented land by a high-
ranking official was blocked, as well as articles reporting on unlicensed construction
activities’>2. Another example is the news about a cult leader molesting a child, which
was also blocked”®3. This content removal measure results in increased restrictions on
freedom of expression and press, emphasizing the need for requests to remove content to
consider public interest, especially news on public officials involved in corruption cases.
However, the right to be forgotten should not be used for those who commit heinous
crimes like rape, animal cruelty, and sexual offenses against children, as it puts other
members of society in danger. Independent courts must carefully weigh the public
interest, freedom of the press, and privacy concerns on a case-by-case basis. However, it
is feared that this law could be exploited to suppress news and other content, such as

government criticism, instead of upholding individuals’ right to privacy.

The President may impose an administrative penalty of up to three percent of its global turnover in the
previous calendar year on the social network provider that does not fulfill its obligations in the sixth,
seventh, thirteenth, sixteenth, eighteenth and nineteenth paragraphs of this article. A fine may be imposed.”;
Given the lack of judicial oversight over the authority’s decisions and the institution’s lack of independence,
the broad new powers granted to the ICTA, and its president are especially worrisome. The Authority,
which operates under the Ministry of Transportation, is nominally independent, but President Erdogan
appoints its president and members.

749 Law on the Regulation of Broadcasts on the Internet and Combating Crimes Committed through
Broadcasts additional no. 5651, May 23, 2007, additional art. 4/16. “(16) (Added: 13/10/2022-7418/34 art.)
If the social network provider learns about content that endangers the safety of people's lives and property
and if there is any harm in delaying it, it shares this content and the information about the creator of the
content with the authorized law enforcement units.”

730 Law on the Regulation of Broadcasts on the Internet and Combating Crimes Committed through
Broadcasts additional no. 5651, May 23, 2007, art. 9/10. See fn. 733.

751 Akdeniz and Giiven, Ust Diizey Kamu Sahsiyetlerinin Incinen Itibar, Onur ve Haysiyet Yil1, 83.

752 “Fahrettin Altun’un Bogazda Kiraladig1 Arazinin Haberine Erisim Engeli,” BirGiin, April 20, 2020,
https://www .birgun.net/haber/fahrettin-altun-un-bogazda-kiraladigi-arazinin-haberine-erisim-engeli-
297372.

753 “Court Blocks Access to ‘All Future Reports’ about Islamic Cult Leader’s Child Abuse,” Bianet English,
September 4, 2020, https://bianet.org/5/112/230262-court-blocks-access-to-all-future-reports-about-
islamic-cult-leader-s-child-abuse.
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Meanwhile, it is worth noting the Constitutional Court’s ruling regarding Article
9 of Law No. 5651 prior to the 2020 amendment. In its 2021 decision on the Keskin
Kalem Yayincilik ve Ticaret A.S. and Others Application, the Constitutional Court
identified structural problems with Article 9 of Law No. 5651 and implemented the pilot
judgment procedure. Despite Article 9’s legitimate purpose of protecting personal rights,
the rule lacks guidance on how criminal judges of peace should exercise their authority”>*.
Moreover, the current rule and structure do not adequately “prevent arbitrary and
disproportionate interventions,” and indefinite blocking is a severe measure. To address
these problems’, the Constitutional Court notified the Grand National Assembly of
Turkey and postponed examination of all related applications for a year from the

decision’s publication in the Official Gazette’>®. However, the pilot decision has not had

any discernible impact on censorship practices, which continue to escalate.

4.1.3.2 Publicly Disseminating Misleading Information

On October 13, 2022, the Turkish Penal Code included the offense of “publicly
disseminating misleading information’””. The article stipulates that individuals who
publicly spread “false information” related to the country’s internal and external security,
public order, and public health with the intent of causing public anxiety, fear, or panic in
a manner that can disrupt public peace, will be subject to imprisonment for one to three
years. If the offender conceals their identity or commits the offense as part of an
organization’s activities, the penalty will be doubled. However, this ambiguous language
of the law may put millions of internet users in Turkey at risk of criminal prosecution for
sharing information that the government does not accept. Precision in language is
essential for legal certainty, which is a fundamental principle of the rule of law. The
imprecise language used in this article results in a lack of legal certainty and violates the

rule of law. Furthermore, the 50 percent increase in penalties for publishing information

754 Turkish Constitutional Court, Keskin Kalem Yayimncilik ve Ticaret A.S. ve Digerleri, 2018/14884,
October 27, 2021, para. 131.

755 Turkish Constitutional Court, Keskin Kalem Yayimncilik ve Ticaret A.S. ve Digerleri, 2018/14884,
October 27, 2021, para. 132.

756 Turkish Constitutional Court, Keskin Kalem Yayimncilik ve Ticaret A.S. ve Digerleri, 2018/14884,
October 27, 2021, para. 160.

757 Turkish Penal Code no. 5237, October 12, 2004, art. 217/A. “(Added:13/10/2022-7418/29 art.)

(1) Anyone who publicly disseminates untrue information about the internal and external security, public
order and general health of the country, with the sole intention of creating anxiety, fear or panic among the
public, in a way that is conducive to disturbing public peace, shall be sentenced to imprisonment from one
to three years.

(2) If the perpetrator commits the crime by hiding his true identity or within the framework of the activities
of an organization, the penalty imposed in accordance with the first paragraph is increased by half.”
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from anonymous user accounts could undermine internet anonymity and intimidate those
who wish to expose wrongdoing but fear public exposure’®. It is worth noting that
anonymity is crucial to the free flow of ideas on the Internet, as recognized by the
ECtHR>’.

The article undermines freedom of expression and effectively eliminates the right
to criticize and dissent. Although it may appear to serve the public interest, its true aim is
to stifle open and realistic discussions of government policies and prevent the public from
being informed. The article has the potential to sway the election outcomes by
withholding vital information from voters about the policies being pursued’®’. As a result,
the CHP has taken action by filing a petition with the Constitutional Court seeking to
have the article declared unconstitutional on the grounds that it aims to silence the
opposition, media, and social media. However, the Court declared that the article is not
unconstitutional”®!.

The article’s impact has already been felt, with the first use of the provision being
against Kiligdaroglu. The General Directorate of Security demanded legal action against
Kiligdaroglu for “publicly disseminating misleading information™ after he accused the
government of financing Turkey’s current account deficit with billions of dollars in drug

99 ¢

money. Kiligdaroglu was also charged with “insulting,” “slandering,” and “demeaning
the Turkish nation, the State of the Republic of Turkey, and the institutions and organs of
the State”’®2, While the investigation is ongoing, it is worth noting that the Joint
Commission of the Turkish Parliament discussed a request to revoke Kiligdaroglu’s
immunity in connection with other files’¢?.

Furthermore, in relation to the aforementioned obligations imposed on social
media platforms, if a person disseminates misleading information to the public through
social media platforms, they must provide the authorities with that person’s personal
information within the scope of an investigation or prosecution. Failure to comply with

this obligation may result in a bandwidth-narrowing penalty, which entails blocking

738 “Turkey: Scrap the ‘Disinformation Bill’ and Stop Digital Censorship,” Article 19, June 8, 2022,
https://www.article19.org/resources/turkey-scrap-the-disinformation-bill-and-stop-digital-censorship/.

759 ECtHR, Delfi AS v. Estonia, Appl. No. 64569/09, June 16, 2015, para. 147.

760 “Dezenformasyon Yasast1 Hukuk Devletine Aykinidir,” Politik Yol, June 22, 2022,
https://www.politikyol.com/dezenformasyon-yasasi-hukuk-devletine-aykiridir/.

761 Turkish Constitutional Court, E. 2022/129 K. 2023/189, November 9, 2023.

762 «“Sansiir Yasas1 Sonras1 29. Maddeden ilk Dava Talebi Kiligdaroglu’na,” Evrensel, November 3, 2022,
https://www.evrensel.net/haber/473842/sansur-yasasi-sonrasi-29-maddeden-ilk-dava-talebi-
kilicdarogluna.

763 Ayse Sayin, “Kemal Kiligdaroglu dahil 10 Milletvekilinin Dokunulmazlik Fezlekeleri Meclis’e
Gonderildi, CHP Lideri ‘Hodri Meydan’ Dedi,” BBC, April 14, 2021,
https://www.bbec.com/turkce/haberler-turkiye-56747512.
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access to the offending social media platform. It is also noteworthy that the Presidential
Communications Directorate established a “Center for Combating Disinformation”,
which publishes a weekly disinformation bulletin to rectify what the government deems

as false news’%*

. As an example, the bulletin claims that news reports about the lack of
precautions and inspections after the mining accident in Bartin were disinformation and
sparked considerable controversy. It remains to be seen whether the dissemination of what
the bulletin characterizes as fake news will constitute the crime of “public dissemination
of misleading information” or whether the courts will rule on the concept of misleading
information based on this bulletin. The aforementioned amendments to social media
regulations in Turkey seem like a concerning development, signaling an escalation in the
crackdown on journalists and censorship of online and social media criticism’®’.
According to the OSCE report on the May 2023 elections, in 2023, at least 10 journalists
were prosecuted for criticizing the government’s response to the earthquake. The
prosecutor’s office continued its crackdown, prosecuting at least eight journalists during
the election period, mostly for criticizing the government. Adding to this trend, on May
24, the Istanbul Public Prosecutor initiated an investigation against 34 individuals for
allegedly disseminating misleading information concerning the May 14 election

results’°.

4.2  Policies to Affecting Dissent

4.2.1 Challenges on Press

4.2.1.1 Regulations on Press Cards

Press cards have traditionally been essential tools for journalists to access news
environments and report the news. However, in recent years, press cards have become a
practical tool for government pressure. The authority to issue press cards was transferred
from the Prime Ministry to the Presidential Communications Directorate in 2018,

resulting in the cancellation or non-renewal of 2,500 press cards’®’

. Within the five years
following the amendment, 1371 journalist press cards were not renewed, and 1238 were
revoked. The prolonged evaluation periods for numerous press card applications further

exacerbate the situation. Additionally, the Presidency of the Republic frequently uses

764 “Dezenformasyon Biilteni,” Tiirkive Cumhuriyeti Cumhurbaskanhg: Iletisim  Baskanhgt,

https://www.iletisim.gov.tr/turkce/dezenformasyon-bulteni.

765 Nazlan Ertan, “Turkey’s Independent Journalists Stand Against So-called Disinformation Bill,” Al-
Monitor, June 6, 2022, https://www.al-monitor.com/originals/2022/06/turkeys-independent-journalists-
stand-against-so-called-disinformation-bill#ixzz7cWaaj 7Ex.

766 OSCE, Republic of Tiirkiye, General Elections 14 May, 20, fn. 100.

767 Hikmet Adal, “Journalist Nadire Mater Reclaims Press Card After Four Years,” Bianet English, August
25, 2022, https://bianet.org/5/110/266323-journalist-nadire-mater-reclaims-press-card-after-four-years.
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press cards as accreditation requirements for journalists to cover official institution
activities. This, in turn, contributes to turning them into an informal measure of
journalistic legitimacy by law enforcement officials. As a result, journalists without press
cards find it difficult to gain access to news’®. One of the most significant restrictions on
the press card rights of journalists who work for the public’s right to receive news and
learn the truth is the absence of a contract under the Press Labor Law. Many journalists
who should be covered by the Press Labor Law are forced to contract under Labor Law
No. 4857, which violates their rights’®. As a result, journalists without press cards face
difficulties obtaining accreditation, which puts them at a disadvantage in the race for news
coverage’’®. As of October 13, 2022, the Press Law has been updated with new
regulations regarding press card holders who violate the principles of press ethics. In such
cases, the Press Card Commission has the discretion to either issue a warning to the holder
or revoke their press card, depending on the nature of the violation”’!. Immediately
afterward, it is worth noting that newspapers affiliated with associations and
representatives of professional organizations that criticized the law were fined’’2. In
conclusion, increasing use of press cards as a tool for government pressure has become a

growing concern for journalists seeking to access news environments and report the news.

4.2.1.2 Ineligibility for Parole
The government’s response to the COVID-19 pandemic included passing the Law
on Amendments to the Law on Execution of Sentences and Security Measures and Other

Laws’"3

, resulting in the release of around 90,000 prisoners. However, the exemption of
journalists from the execution regulation has led to significant public concern. Despite
facing a high risk of infection, dozens of journalists remain detained despite their

indictments containing no evidence other than their news reports and social media posts.

768 Tirse Erbaysal Filibeli, Can Ertuna and Yagmur Cenberli, “Tiirkiye’de Medya ve Demokrasi: Medyada
Cogulculugu izleme Raporu Uzerine Bir Analiz,” Galatasaray Universitesi Journal of Communication 37
(2022): 147.

769 “TGC: Ekonomik Kriz Gaztetecileri de Vurdu,” Tiirkiye Gazeteciler Cemiyeti, December 28, 2021,
https://www.tgc.org.tr/aciklamalar/3147-tgc-eko-%20nomik-kriz-gazetecileri-de-vurdu.html.

770 Erbaysal Filibeli, Ertuna and Cenberli, “Tiirkiye’de Medya ve Demokrasi,” 147.

77! Press Law no. 5187, June 26, 2004, additional art. 6. “(Added:13/10/2022-7418/15 art.)

If it is understood that the press card holder does not have the qualifications specified in additional article
3 or has subsequently lost these qualifications, the press card will be canceled by the Presidency.

If the press card holder acts contrary to the principles of press ethics determined in accordance with Article
49 of the Law on the Establishment of the Press-Advertising Institution dated 2/1/1961 and numbered 195,
the Commission may warn the press card holder or decide to cancel the press card, taking into account the
nature of the violation. can be given. The procedures and principles regarding this are determined by the
regulation.”

772 Gazeteciler Cemiyeti, [fade ve basin Ozgiirliigii 2022 Yili Raporu (2022), 10.

773 Law on the Amendment of the Law on the Execution of Penalties and Security Measures and Some
Other Laws no. 7242, April 15, 2020.
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Under the law prior to the amendments, prisoners were eligible for release after
serving two-thirds of their sentences, but the new amendments allow for parole after
serving only half of the sentence’’*. Exceptions include individuals convicted of certain
offenses, such as terrorism-related ones, and the law does not apply to pre-trial detainees
or those whose convictions are under appeal.

Even though pre-trial detention should only be used in exceptional circumstances
under international human rights law, in Turkey, however, pre-trial detention is frequently
and punitively used against individuals who express dissenting views, including
journalists, political opposition activists, lawyers, and human rights defenders, with many
being held for extended periods without trial.

The CHP filed a petition with the Constitutional Court seeking to overturn certain
provisions of the law. According to the CHP, prisoners who are denied privileges like
parole are typically those who exercise their freedom of expression. In Turkey, the
definition of terrorism has been politicized, and the words, thoughts, and writings of
nonviolent dissidents are included in this definition. It is crucial to recognize the intent to
suppress opposition by punishing actions protected under the right to free expression, and
these offenses should be taken into account in the new execution rules’’>.

However, the Constitutional Court rejected the CHP’s request for annulment,
stating that the issues raised pertained to the interpretation and application of Law No.
3713, which was not relevant to the case before them. The Court concluded that the
alleged issues fell under the purview of expediency and were not subject to constitutional

review’’S.

4.2.1.3 Punitive Policies of RTUK and BiK

One of the major impediments to press freedom in Turkey is the relationship
between media ownership and government, which is reinforced by regulatory and
supervisory institutions. For instance, the Press Advertising Agency (Basin [lan Kurumu,
BiK) and the Radio and Television Supreme Council (Radyo ve Televizyon Ust Kurulu,
RTUK) have the power to impose sanctions such as broadcast bans, fines, and
advertisement penalties. Furthermore, they can support organizations that refrain from

criticizing the government by directing official advertisements to them.

774 Law on the Execution of Penalties and Security Measures no. 5275, December 29, 2004, art. 107.
775 Turkish Constitutional Court, E. 2020/53 K. 2021/55, July 14, 2021, para. 168.
776 Turkish Constitutional Court, E. 2020/53 K. 2021/55, July 14, 2021, para. 191.
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According to Article 35 of Law No. 6112, the RTUK consists of nine
representatives elected from political parties in proportion to their representation in the
Grand National Assembly of Turkey’””. As a result, the absolute majority of decisions are
determined by the votes of the representatives of the ruling alliance.

RTUK’s actions in 2021 and 2022 highlight differences of media outlets that
challenge the government’s narrative. During this period, opposition channels received
125 administrative fines, amounting to a staggering 38,835,000 Turkish Liras. In contrast,
government-affiliated channels were fined only four times in 2022 and not at all in
2021778, For instance, RTUK penalized Telel, KRT, Flash, and Halk TV for broadcasting
statements by the then-CHP Chairperson, in which allegations were made about financial
transfers involving the President and his family’”. This suggests that merely airing the
statements of opposition parties can potentially trigger administrative penalties.
Similarly, RTUK fined the same four channels for reporting on statements by the then-
CHP Group Vice Chairperson and currently the leader of the party, Ozgiir Ozel and
Ahmet Sik, Istanbul deputy of the TIP, following the Gezi Trial’®,

Advertising is the primary source of revenue for print media, which faces
difficulties due to the rising cost of imported inputs. Established in 1961, the BIK is the
institution responsible for the distribution of public advertisements in Turkey’®'. The BIK
was also established to enable the print media to gather, disseminate, and disclose news

independently from political powers.

777 Law on the Establishment and Broadcasting Services of Radio and Television Stations no. 6112, March
3,2011, art. 35/1, 2. “(1) The Supreme Council is composed of individuals who have received at least four
years of higher education, who have worked in public institutions and organizations or private organizations
for at least ten years in matters related to their profession, who have sufficient professional knowledge,
experience and the qualifications to be a civil servant, and who are over the age of thirty. It consists of nine
members elected by the Turkish Grand National Assembly.

(2) For the election, candidates are nominated twice as many as the number of members to be determined
in proportion to the number of members of the political party groups, and the members of the Supreme
Council are elected by the General Assembly of the Grand National Assembly of Turkey from among these
candidates, based on the number of members in each political party group. However, political party groups
cannot discuss or make decisions regarding who will vote for in the elections to be held in the Turkish
Grand National Assembly.”

778 Expression Interrupted, “Freedom of Expression and Press Agenda” (October-November-December
2022)  https://www.expressioninterrupted.com/uploader/uploader/freedom-of-expression-and-the-press-
agenda-2022-4; Expression Interrupted, “Freedom of Expression and Press Agenda” (October-November-
December 2021) https://www.expressioninterrupted.com/uploader/uploader/freedom-of-expression-and-
the-press-agenda-2021-4.

779 “RTUK ’ten Dért Kanala “Kiligdaroglu” Cezas1,” DW, May 30, 2022, https://www.dw.com/tr/rtiikten-
kiligdaroglunun-agiklamalarini-yaymlayan-dort-kanala-ceza/a-61974724.

780 “RTUK, Gezi Davasi Agiklamalarim1 Yayimlayanlara Ceza Hazirh@inda,” Sendika.org, May 10, 2022,
https://sendika.org/2022/05/rtuk-gezi-davasi-aciklamalarini-yayimlayanlara-ceza-hazirliginda-655448/.
781 Giil Karagdz Kizilca and Fikret Kemal Kizilca, “Basin Ilan Kurumu ve 2017-2021 Arasinda Basima
Verilen Ilan Durdurma Cezalar,” Galatasaray Universitesi Iletisim Dergisi 36 (2022): 9.
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However, with the transition to a presidential system in 2018, the BIK underwent
changes, including the appointment of the BIK representatives by the president and the
affiliation of the BIK with the Presidential Communications Directorate. The extension
of the Directorate’s oversight to include the BIK has increasingly aligned the agency’s
actions with government priorities.’2. In their article examining the penalties imposed by
the BIK between 2017 and 2021, Kizilca and Kizilca note that the number of penalties
imposed has increased significantly since the change in the BIK Board of Directors on
September 9, 2019783,

This increase has been primarily affected newspapers that are not aligned with the
partisan media and are not close to political power. 76 percent of the fines in 2019 and 45
percent of the fines in 2020 were imposed only on the opposition newspapers Cumhuriyet,
Evrensel, and BirGiin’®*. Kizilca and Kizilca reached three conclusions when they
evaluated the data they utilized from the BIK meetings.

First, there was a sharp increase in the fines imposed on newspapers after the
September 2019 change in the BIK Board of Directors following the affiliation of BIK
with the Presidential Communications Directorate. According to the findings of this
study, 30.25 penalties were imposed per meeting in the 32 meetings held until the end of
2020 after the board change, while the average penalty in the 32 meetings held before the
change was only 4.7. The increase in fines suggests that the new board was elected with
a new job description that involves heightened regulatory oversight in the press. In fact,
this increase may be attributed to the fact that the BIK’s organizational structure supports
certain press interventions which facilitate alignment with political objectives. The
second result is that the weight of press ethics penalties in total increased, especially in
the 2020 meetings. It is noteworthy that all the penalties imposed during 12 consecutive
meetings were press ethics penalties. It is possible that the new administration tried to
intervene in the press with a different emphasis on morality than the previous one. The

third conclusion is that the increase in fines is not due to an equal intervention in the press

782 Meltem Akyol, “Muhalif Gazetelere Mali Kiskacin Sopasi: Basin ilan Kurumu,” Expression
Interrupted, May 31, 2021, https://expressioninterrupted.com/tr/muhalif-gazetelere-mali-kiskacin-sopasi-
basin-ilan-kurumu/; Aykut Kiigiikkaya, “Cumhuriyet’e 74 Giinliik Resmi ilan Cezasi,” Cumhurivet,
September 27, 2021, https://www.cumhuriyet.com.tr/turkiye/cumhuriyete-74-gunluk-resmi-ilan-cezasi-
1872111.

783 Karagdz Kizilca and Kizilca, “Basin [lan Kurumu ve 2017-2021 Arasinda Basina Verilen [lan Durdurma
Cezalarl,” p. 22.

784 Karagdz Kizilca and Kizilca, “Basin Ilan Kurumu ve 2017-2021 Arasinda Basina Verilen {lan Durdurma
Cezalari,” 24.
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in general but rather to the fines imposed on three newspapers in particular (Birgiin,
Cumbhuriyet, and Evrensel)’®.

On February 1, 2023, the BIK introduced the Press Announcement and
Advertising Regulation, which states that if a criminal case is initiated against the owner,
partner, reporter, or writer of a periodical, they will be suspended from publishing official
advertisements if the charges relate to crimes under the “Crimes Against the
Constitutional Order” section or crimes under the “Anti-Terrorism Law”. It is important
to note that this suspension applies even if the case is still ongoing and does not require a
conviction. This rule is widely viewed as a measure likely to suppress the opposition press
in Turkey, where journalists are frequently charged with terrorism-related offenses.

As evident from past instances, the strategies employed by RTUK and BiK appear
to function as mechanism that limit dissenting voices. These organizations appear to be
used to reshape the media landscape in a way that aligns with and reinforces the prevailing

narrative and priorities, or to potentially to accelarate ongoing changes.

4.2.2 Challenges to the Academic Freedom

Academic freedom has been consistently limited in Turkey, a country that has
experienced frequent military coups. The state of emergency that followed the most recent
coup attempt in 2016 has further eroded academic freedom in Turkey, and its impacts
continue to be felt today, as evidenced by the emergence of hyper-presidentialism in the
country’s political landscape.

As mentioned above, the YOK serves as the regulatory body for higher education
in Turkey. However, its origins are rooted in less-than-ideal circumstances, as it was
established in 1981 after the military coup of 1980. The YOK is composed of a total of
twenty-one members, with seven elected by the president, who prioritizes professors with
successful experience as rectors and professors; seven selected from prominent senior
civil servants or retired civil servants; and the remaining seven elected by the Inter-
University Council from among professors who are not members of the Council. These

members are then appointed by the president’®. However, appointing individuals with

785 Karagdz Kizilca and Kizilca, “Basin [lan Kurumu ve 2017-2021 Arasinda Basina Verilen [lan Durdurma
Cezalar,” 24-25.

786 Higher Education Law no. 2547, November 6, 1981, art. 6/b. “b. Council of Higher Education;

(1) (Amended: 2/7/2018 — Decree-Law-703/135 art.) By the President; seven selected by giving priority to
professors who have successfully served as rectors and faculty members, seven selected from among
distinguished high-level government officials or retirees,

(2) (Repealed: 2/7/2018 — Decree-Law-703/135 art.)

(3) (Repealed: 14/7/2004 — 5218/2 art.)
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political affiliations closer to the president over those with academic is a common
practice’®’. Additionally, the YOK, despite being the regulatory body for higher
education, has been reduced to a mere symbolic institution due to the emergence of hyper-
presidentialism. Consequently, academia is now governed by presidential decrees.

Before moving on to the oppression that developed with hyper-presidentialism, it
is crucial to acknowledge the Academics for Peace initiative and the persecution they
faced even before the 2016 coup attempt. This group of 2,200 academics signed a petition
raising concerns about state actions in Kurdish-majority cities in Turkey and calling for
the peace process to resume’®®, In response, these academics were labeled as “so-called
intellectuals” and “pseudo academics” by the President, and the YOK denied any relation
between this petition and academic freedom while directing universities to take action
against the signatories. As a result of this statement, many academics for peace faced
disciplinary investigations, resignations, or dismissals’®’.

In addition, many Academics for Peace signatories were indicted on nearly
identical charges of “making propaganda for a terrorist organization” under Article 7/2
of Turkey’s Anti-Terror Law’’. Despite some of the academics being cleared of charges,
the State of Emergency Commission, responsible for investigating cases of those
dismissed from public service during the emergency, has failed to reinstate any of the
academics for peace, and some have not had their passports returned’!. Additionally,
reports indicate that several academics faced physical and verbal abuse, with pro-
government media launching campaigns critical of the signatories. Furthermore, some
television stations, newspapers, and ultra-nationalist organizations have shared the
names, links, pictures, and addresses of the signatories on social media’?. The trial of the
Academics for Peace signatories took a pivotal turn when the Constitutional Court, with
a nine-to-eight vote, declared that the conviction of ten academics for supporting the
declaration was a violation of their right to freedom of expression. The court directed the

lower courts to conduct retrials and ordered the defendants to pay 9,000 Turkish Liras in

(4) (Cancelled: By the Decision of the Constitutional Court dated 14/5/1997 and numbered E.: 1997/21,
K.: 1997/48.)

(5) It consists of a total of twenty-one people, seven of whom are selected by the Interuniversity Board
from professors who are not members of the Board and appointed by the President.”
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damages’’. Although the Constitutional Court’s decision was a significant victory, it did
not alleviate the climate of fear in academia. Beyond the impact on Academics for Peace,
the chilling effect has been felt by a significant number of scholars. The repression of
academic freedom, along with the state of emergency, has caused anxiety among
academics working on politically sensitive issues, leading them to avoid conducting
research on these topics.

During this era of hyper-presidentialism, academic freedom and university
autonomy have been considerably restricted in Turkey. In universities, it has become
common practice for senior administrators to advise professors against discussing
sensitive political topics in lectures, or for students to file complaints with CIMER**
(Presidential Communication Center) about professors who criticize the government.
Consequently, professors often resort to self-censorship, hesitant to teach without fear of
repercussions. The YOK and university administrations have not provided a list of
prohibited topics, yet sporadic and arbitrary sanctions have increased the fear of
persecution among academics and students. As a result, they frequently self-censor their

795 This climate of

academic expression when addressing politically charged issues
repression has not only affected political discourse but also public health research, as
exemplified by Dr. Biilent Sik who was prosecuted for sharing the findings of a Ministry
of Health study on cancer rates and industrial pollution with the public. Dr. Sik was
convicted of “disclosing information related to his duty” and sentenced to one year and
three months in prison, but was acquitted by the 13th Criminal Chamber of the Istanbul
Regional Court of Appeals. However, the public prosecutor appealed the verdict to the
Court of Cassation prolonging the legal battle’®. The negative impact of hyper-
presidentialism extends to the appointment of rectors. In 2018, a presidential decree”’
removed the YOK from the rector appointment process and gave the President sole

authority over these appointments. As a result, rectors directly appointed by the president

793 Turkish Constitutional Court, Ziibeyde Fiisun Ustel ve Digerleri, 2018/17635, July 26, 2019.

794 The Presidential Communication Center in Turkey (abbreviated as CIMER) was established in 2015 as
part of the AKP’s efforts to assist citizens in communicating their “problems, complaints, and demands” to
the presidency; Arzu Geybullayeva, “CIMER: a revolutionary platform or reporting tool in the hands of
state sympathizers?” Global Voices, September 13, 2022, https://globalvoices.org/2022/09/13/cimer-a-
revolutionary-platform-or-reporting-tool-in-the-hands-of-state-sympathizers/.

5 Hiinler, “Academic Freedom in Turkey,” 157.

796 Evrim Kepenek, “Prosecutor’s Office Appeals Acquittal of Biilent Sik: ‘May the Children of the Country
Be Welll”” Bianet English, May 5, 2022, https://m.bianet.org/bianet/freedom-of-expression/243615-
prosecutor-s-office-appeals-acquittal-of-bulent-sik-may-the-children-of-the-country-be-well.

7 Higher Education Law no. 2547, November 6, 1981, art. 13/a. “a) (Amended paragraph: 2/7/2018 —
Decree-Law-703/135 art.) The rector of state and foundation universities is appointed by the President. In
universities established by foundations, the appointment of rectors is made upon the proposal of the board
of trustees. The rector represents the legal entity of the university or high technology institute.”
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have taken on a more restrictive role in limiting student dissent and critical academic
research. The Scholars at Risk report reveals that rectors have become more systematic
and aggressive in their response to criticism. For instance, rectors and university senates
did not hesitate to issue harsh condemnations of the Constitutional Court in response to
its ruling in July 2019 recognizing the Peace Petition as a legitimate expression of

freedom of expression’®

. One notable example was the appointment of a politician as
rector of Bogazi¢i University, which sparked widespread protests from students and
faculty members who claimed that it undermined university autonomy and academic
freedom. These protests, which began in January 2021, led to the arrest and detention of
numerous students, raids on student houses, and fights between security guards and
students”’. Although the initial appointee was dismissed and a new acting rector was
appointed, protests reignited®®’, and a faculty member who supported the protests faced
termination of his contract, which an administrative court later annulled as unlawful. It
was stated that the reason for this termination was the result of a disciplinary investigation
carried out due to his statements criticizing the university®°!. In addition, in 2022, the
YOK dismissed three deans who participated in protests against the presidential
appointment?%2,

Furthermore, in Turkey, students who express their opinions on a range of issues,
such as affordable student housing, university autonomy, and LGBTQ+ rights, have

repeatedly faced police repression®®. One particularly egregious example occurred

during the 2019 Middle East Technical University (METU) Pride March, when police

7% Human Rights Foundation of Turkey, “Kusatma Altindaki Universiteler: Tiirkiye’nin Akademik
Toplulugu Felg Gegiriyor,” Scholars at Risk, https://www.scholarsatrisk.org/wp-
content/uploads/2020/12/SAR-Free-to-Think-2020-Turkey.pdf.

799 “Bogazici University Academics Protest Erdogan’s Rector Appointment as Police Flood Campus,”
Duvar English, January 5, 2021, https://www.duvarenglish.com/bogazici-university-academics-protest-
erdogans-rector-appointment-as-police-flood-campus-news-55736; “Bogazi¢i Universitesi’ne Kelepge
Takilmasi Tepki Cekti,” BirGtin, January 4, 2021, https://www.birgun.net/haber/bogazici-universitesi-ne-
kelepce-takilmasi-tepki-cekti-329106.

800 “Fresh Protests at Bogazigi University as Erdogan Appoints New Rector,” Bianet English, August 24,
2021, https://m.bianet.org/english/education/249201-fresh-protests-at-bogazici-university-as-erdogan-
appoints-new-rector.

801 “Mahkeme Kararina Ragmen: Can Candan’in Bogazigi’yle Ilisigi Kesildi,” Diken, August 10, 2022,
https://www.diken.com.tr/mahkeme-kararina-ragmen-can-candanin-bogaziciyle-ilisigi-kesildi/.

802 “Bogazigi University: Three Deans Removed from Office,” Bianet English, January 20, 2022,
https://bianet.org/english/education/256505-bogazici-university-three-deans-removed-from-office.

803 “The Police Attacks 9" Pride Parade at Bogazici University,” Unikuir, May 20, 2022,
https://www.unikuir.org/haberler/the-police-attacks-9th-pride-parade-at-bogazici-university-20-05-2022;
“Nine Detained in Student Housing Protests,” Bianet English, September 21, 2021,
https://bianet.org/haber/nine-detained-in-student-housing-protests-in-ankara-250612; “6 University
Students Spending Night in Turkish Park to Protest High Housing Prices Detained,” Turkish Minute,
September 23, 2021, https://www.turkishminute.com/2021/09/23/6-university-students-spending-night-in-
turkish-park-to-protest-high-housing-prices-detained/; Nazlan Ertan, “Turkish Students Continue Protests
Despite Arrests, Erdogan’s Accusations,” Al-Monitor, September 30, 2021, https://www.al-
monitor.com/originals/2021/09/turkish-students-continue-protests-despite-arrests-erdogans-accusations.
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https://www.turkishminute.com/2021/09/23/6-university-students-spending-night-in-turkish-park-to-protest-high-housing-prices-detained/

used pepper spray on peaceful demonstrators and detained 25 individuals. The rector of
METU had previously declared that the annual campus Pride march would not be
allowed, and police then informed students planning the march that they could not display
rainbow flags, sit on the grass, or stand under tents. Despite these restrictions, students
attempted to read their statement, but the police intervened by using pepper spray on the

group and arresting 24 students and a professor®®*

. Unfortunately, this is just one of many
similar instances of police repression against students in Turkey.

In addition, creating a loyal academy in Turkey requires not only intensive
censorship but also the denial of academic recognition to those who express critical views.
The Human Rights Foundation of Turkey has received reports that illustrate the extent of
censorship in academic research and discourse. For instance, Giillistan Yarkin, a Kurdish
scholar who obtained her PhD in sociology from the State University of New York at
Binghamton (SUNY Binghamton), was denied the equivalent doctoral degree by the
Inter-University Board, which is the sole authority in Turkey to grant such equivalency.
The board claimed that Yarkin’s dissertation, which depicted the Kurdish question as an
example of colonialism and characterized Kurds as a colonized people, violated Turkey’s

99 ¢

anti-terror law. Phrases such as “modern Turkish colonialism,” “massacres and atrocities
against non-Muslims,” and “the Armenian genocide” were cited to justify the decision,
revealing that expressions and academic approaches that challenge state-controlled
discourse are prohibited in Turkey®?. Similarly, Mehmet Baki Deniz, who earned his
PhD from SUNY Binghamton, was denied recognition of his doctorate, titled “Who Rules
Turkey Between 1980 and 2008? Business Power and the Rise of Authoritarian
Populism,” without any explanation other than the content and subject matter of his
thesis®®®. The denial of the title of doctor to scholars who engage in critical studies
constitutes a form of censorship that bars them from working in Turkey. Under hyper-
presidentialism, the independence of academic institutions has been eroded, and they
operate under the presidential control to silence opposition.

In conclusion, Turkey’s Academic Freedom Index (AFI) status is now in Status

E, which places it in the bottom 10 percent of all nations, according to the latest

804 Human Rights Foundation of Turkey, “Kusatma Altindaki Universiteler”, 29.

805 Giillistan Yarkin, “Tiirkiye Universite Sisteminde Kiirt Calismalarinin Sinirlari: Doktora Diplomamin
Taninmamasi,” Kiird Aragtirmalari, February 18, 2022, ; Human Rights Foundation of Turkey, “Kusatma
Altindaki Universiteler”.

806 T24, ““Tiirkiye’de Siyasi Otoriterlesme” Tespitli Tezi Yazan Akademisyenin Yargilanmasi Istendi”,
March 9, 2022, https://t24.com.tr/haber/turkiye-de-siyasi-otoriterlesme-tespitli-tezi-yazan-akademisyenin-
yargilanmasi-istendi, 1019757.
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rankings®"’

. The country is also among those whose AFI scores have declined by at least
0.15 points between 2015 and 20208%. This decline reflects a significant increase in
academic pressure since the rise of hyper-presidentialism in Turkey. Regarding our study,
the atmosphere of caution engendered by hyper-presidentialism has led to a limited

number of critical academic studies on the newly implemented political system.

4.2.3 Challenges to Legal Practice

Amidst the growing influence of hyper-presidentialism in Turkey, lawyers who
represent civil society and opposition figures in the legal system are facing greater
restrictions and pressure. In such a context, the obligation of lawyers to defend their
clients in custody or in court becomes even more crucial, as they must uphold the rule of
law and protect human rights.

However, recent changes to the Attorneyship Law, which include regulations
allowing for the establishment of multiple bar associations in large cities like Ankara,
Istanbul, and izmir and changes to the election process of bar association leaders, have
sparked concerns about increasing constraints on the legal profession in Turkey. Reports
of increasing prosecutions, intimidation, and harassment of lawyers have only
exacerbated these concerns, highlighting the importance of protecting the independence
of the legal profession and ensuring that lawyers can carry out their professional duties
without fear of repercussions.

The regulations governing multiple bar associations in Turkey have had a
significant impact on the right to dissent and criticize the government. In July 2020, the
Turkish government amended the Attorneyship Law to introduce a multiple bar
association system, a move that was submitted and approved by the ruling party and its
ally. As per the amended Article 77, it requires a minimum of 2,000 attorneys to establish
an additional bar association in provinces with over 5,000 attorneys. However, the
rationale for this amendment, which the President had previously mentioned but not
implemented, remains a subject of contention. Following the controversial remarks made
by the President of Religious Affairs about LGBTQ+ individuals in a sermon in April
2020, the Ankara Bar Association issued a statement condemning the comments and
calling for an investigation. However, instead of addressing the substance of the criticism,

the Ankara Prosecutor’s Office filed a criminal complaint against the bar association,

807 K atrin Kinzelbach et al., Academic Freedom Index: Update 2024 (FAU Erlangen-Niirnberg and V-Dem
Institute: 2024): 7. DOI: 10.25593/open-fau-405.

808 Katrin Kinzelbach et al., Report: Free Universities: Putting the Academic Freedom Index into Action
(Global Public Policy Institute and Scholars at Risk Network: 2021), 15.
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accusing it of insulting religious values and inciting hostility. In response, the President
criticized the bar association for allegedly targeting religious values and in a subsequent
speech in June, he criticized professional organizations like bar associations for
concealing self-interest behind their ideology. He argued that these organizations needed
a more democratic, pluralistic, and representative structure®®®, and soon after, a law
proposal was submitted to the legislature to introduce a multiple bar association
system?®!0,

Accordingly, the Turkish Attorneyship Law has been amended to allow for the
establishment of multiple bar associations in each province®!!. The objective of the law
is to diminish the influence of the bar associations located in prominent cities that openly
scrutinize the government and take on an increasingly significant role in documenting
cases of human rights abuses. However, this move has raised considerable objections
from the bar associations®!2, Many lawyers and members of the public believe that this
amendment, which was made without consultation and in haste, as a potential means to
weaken the unified voice of lawyers advocating for the rule of law. The primary risk of
the multiple bar association system is the potential for organizations to be formed based

on political ideology, ethnicity, or religion. Such a development would further divide

899 Anadolu Agency, “Cumhurbagkan1 Erdogan’dan ‘Coklu Baro Sistemi Agiklamasi,” Youtube, June 29,
2020, https://www.youtube.com/watch?v=YYWpqWCjNIQ.

810 Ayse Saym, “Barolarin yapisinda degisiklik teklifi Meclis’te,” BBC News Tiirk¢e, June 30, 2020,
https://www.bbec.com/turkce/haberler-turkiye-53234240.

811 Law on Attorneyship no. 1136, April 7, 1969, art. 77. “Article 77 — (Amended first paragraph: 2/5/2001
- 4667/47 art.) A bar association is established in every provincial center where there are at least thirty
lawyers within its region. If the number of lawyers in established bar associations falls below thirty, the
provision of the second paragraph shall apply. (Additional sentences: 11/7/2020-7249/15 art.) A bar
association can be established with a minimum of two thousand lawyers in provinces with more than five
thousand lawyers. In determining these numbers, lawyers registered in the bar association and lawyers
working in public institutions and organizations and public economic enterprises are taken as basis. In the
application for establishment, the petition containing the establishment request and the list containing the
signatures of two thousand lawyers and the names of the four-person founding board determined by these
lawyers are submitted to the Union of Bar Associations of Turkey. The Union appoints the board of
founders to carry out the establishment procedures. The board of founders convenes the general assembly
of the establishment within six months at the latest to make the organ elections, completes the establishment
of the new bar and notifies the Union. The newly established bar association is not represented in the Union
until it holds its first ordinary general assembly with elections, and it holds its first ordinary general
assembly with elections in accordance with the provision of Article 82. If the number of lawyers falls below
two thousand, the Union notifies the relevant bar association in writing to ensure that the minimum number
of lawyers is provided within six months. If the deficiency cannot be remedied within the given period, the
legal entity of the bar association is terminated by the Association and the termination decision is announced
on the official website of the Association. Lawyers and interns registered to a bar association whose legal
entity has ceased to exist shall register to that bar association, if there is a bar association in that province,
within fifteen days from the date of announcement, or to the bar association of their choice if there is more
than one bar association, and their ongoing work and transactions will be carried out by the bar association
to which they are registered. The liquidation procedures of the bar whose legal entity has ceased are carried
out by the last board of directors under the supervision and control of the Association, and the remaining
assets are transferred to the Association.”

812 “Opposition Lawmakers, Lawyers Stand against Bar Association Bill,” 4hval, July 11, 2020,
https://ahvalnews.com/bar-associations/opposition-lawmakers-lawyers-stand-against-bar-association-bill.
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lawyers, erode professional solidarity, and make it impossible to implement the rule of
law. The new regulation also raises concerns that it may lead to the formation of “partisan
bar associations” that are aligned with the government, thereby undermining the unity
and strength of bar associations.

Furthermore, the Venice Commission expressed concerns about the amendments,
stating that they could undermine the independence of the legal profession and restrict
the freedom of expression and assembly of lawyers. The Commission recommended that
the Turkish authorities engage in dialogue with the bar associations and take their views
and concerns into account in the legislative process. Furthermore, the Commission urged
the Turkish authorities to respect the independence of the judiciary and the legal
profession and to ensure that lawyers can carry out their professional duties without fear
of reprisals.

Furthermore, despite initial expectations that the establishment of multiple bar
associations in Turkey would have a significant impact, the system did not yield the
desired results. Despite the government’s efforts, the Istanbul Bar Association No. 2 and
the Ankara Bar Association No. 2 had difficulties garnering the minimum requirement of

two thousand members®!3

. In fact, the Ankara Bar Association No. 2 is currently at risk
of dissolution, given that its membership has dwindled below the required threshold®!4.
The second major change to the Attorneyship Law is the new rules for the number
of delegates each bar association can send to the Union of Turkish Bar Associations
General Assembly. Under the previous model, bar associations were required to send an
additional delegate for every 300 members above the minimum of three. However, the
amended Article 114 now mandates a minimum of four delegates - three elected and one
ex officio - and an extra delegate for every 5,000 members®!>. As a result, larger bar

associations such as those in Istanbul, Ankara, and Izmir have seen a significant reduction

in their delegate count. This amendment, marketed as an effort to promote fairness in

813 «Selman Ogiit: Bu Bize Ayip Olarak Yeter,” Gazete Duvar, September 17, 2020,
https://www.gazeteduvar.com.tr/gundem/2020/09/17/selman-ogut-bu-bize-ayip-olarak-yeter.

814 Alican Uludag, “iktidar Destegiyle Kurulan Ankara 2 No’lu Barosu Kapanabilir,” DW, January 19,
2022, https://www.dw.com/tr/iktidar-destegiyle-kurulan-ankara-2-nolu-barosu-kapanabilir/a-60486096.
815 Law on Attorneyship no. 1136, April 7, 1969, art. 114/1, 2, 3. “The highest body of the Union of Turkish
Bar Associations is the General Assembly.

(Amended second paragraph: 2/5/2001 - 4667/61 art.) The General Assembly is established with three
delegates each, elected by secret ballot from among the members of the bar associations who have at least
ten years of seniority in the profession of lawyer. The current presidents of bar associations and the lawyers
who have served and are serving as presidents of the Union of Turkish Bar Associations are natural
members of the General Assembly of the Union and have the right to participate in voting, vote and be
elected.

(Amended third paragraph: 11/7/2020-7249/18 art.) One delegate for every five thousand members is also
elected by the general assemblies of the bar association.”
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representation, its impact has been felt most by the more prominent bar associations
advocating for the rule of law and human rights in Turkey.

Moreover, beyond implementing the multiple bar association system dissenting
voices in the legal profession, the Turkish government also employs the prosecution of
lawyers as another means of pressure. According to a report by the Arrested Lawyers
Initiative covering the period between 2016 and 2022, over 1,600 lawyers were arrested
and prosecuted, while 615 remain in pre-trial detention. Additionally, 474 lawyers were
convicted of membership in an armed terrorist organization or making terrorist
propaganda, resulting in a total of 2,966 years of imprisonment®!®. Although some of
these lawyers have been associated with FETO, the alleged mastermind behind the 2016
coup attempt, others have been prosecuted and/or sentenced for their involvement with
the PKK and other small, illegal left-wing groups due to their participation in press
statements and demonstrations®!”.

As previously mentioned, the use of criminal law and anti-terrorism legislation to
target lawyers’ legitimate professional activities undermine the rule of law. Specifically,
the use of vaguely defined crimes to arrest and prosecute lawyers, politically motivated
prosecutions with insufficient evidence, and trials in courts lacking independence and
impartiality. An example of this problem can be found in an Amnesty International
report’!® on the mass arrest of lawyers in Ankara. The report notes that the lawyers were
primarily questioned about their professional activities, including the types of cases they
handle and the number of cases involving suspects allegedly linked to the FETO. They
were also questioned about their contractual and financial arrangements with clients, how
they obtain clients, and the typical fees charged. In addition, the authorities inquired about
the lawyers’ professional relationships with other lawyers, including whether they
attended each other’s hearings or shared case files, suggesting an organizational
connection. All of these questions suggest an unwarranted and unjustifiable intrusion into
the professional activities of lawyers.

Furthermore, the government actions have increasingly focused on leaders of
Turkey’s most prominent and vocal bar associations. These leaders face criminal

investigations for their press statements or actions that are deemed unfavorable by the

816 The Arrested Lawyers Initiative, The Crackdown: Systematic Arbitrary Imprisonment of Lawyers in
Turkey (2016-2022) (December 2021), 8.

817 Human Rights Watch, Lawyers on Trial: Abusive Prosecutions and erosion of Fair Trial Rights in
Turkey (2019), 1.

818 Amnesty International, Public Statement: Turkey: Politicians, Lawyers, Activists Targeted in New Wave
of Mass Arrests (EUR 44/3221/2020) (October 26, 2020), 4.
https://www.amnesty.org/en/documents/eurd4/3221/2020/en/.
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government. These investigations represent a concerning trend of using the criminal
justice system to stifle dissent and limit the freedom of expression in Turkey. The
prosecution of Ahmet Ozmen, the former president of the Diyarbakir Bar Association,
and other members of its board of directors is a notable example of this phenomenon.
These individuals faced charges of insulting the Turkish nation due to a press statement
titled, “We share the unmitigated great sorrow of the Armenian People”!®. Although they
were eventually acquitted, this case underscores the ongoing threat of judicial harassment
faced by those who exercise their right to dissent in Turkey.

In conclusion, the legal profession in Turkey is facing increasing restrictions and
pressure, especially with the implementation of the multiple bar association system and
changes to the Attorneyship Law. Here too, the fundamental right to express dissent and
criticize the government is facing mounting threats, as lawyers who represent civil society
and dissidents are being subjected to prosecutions, intimidation, and harassment. The
multiple bar association system may have the potential to undermine the unity and
strength of bar associations, and the new rules for the number of delegates appear
designed to weaken the power of influential bar associations. Moreover, the prosecution
of lawyers is being used as another means of pressure. It is essential to protect the
independence of the legal profession and ensure that lawyers can carry out their
professional duties without fear of reprisals to uphold the rule of law and protect human

rights in Turkey.

819 “Former Board of the Diyarbakir Bar Association to be Prosecuted over a Press Statement on April 24,”
The Arrested Lawyers Initiative, December 8, 2019, https://arrestedlawyers.org/2019/12/08/former-board-
of-the-diyarbakir-bar-association-to-be-prosecuted-over-a-press-statement-on-april-24/.
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CONCLUSION

This study examined how the 2017 constitutional amendments in Turkey have
affected the relationship between the executive and the opposition and whether these
amendments established a hyper-presidential system. This research is important to see the
impact of constitutional amendments on democratic institutions, especially the potential
weakening effect on checks and balances. Not only Turkey’s democracy but also the
systems of other countries around the world that have made or will make changes to
strengthen the president hold valuable lessons. Turkey’s experience with hyper-
presidentialism also provides an important case study of the trend of authoritarianization
taking place on the world political scene. The erosion of democratic institutions through
the weakening of checks and balances and the violation of political rights and freedoms,
both as a consequence of and in tandem with this erosion, informs the effort to protect
human rights.

After Turkey’s 2017 constitutional amendments, studies on the Turkish political
system became quite widespread. These studies have compared the US presidential
system and generally concluded that Turkey has a unique Turkish-type presidential
system. Although it has been mentioned in Turkish academia that Turkey’s system is
similar to that of Latin American countries, studies comparing them have not been
prevalent. In particular, when analyzing presidential systems, an analysis was made
between the legislative and executive branches, and it was concluded that the president
has excessive power over the legislature. However, unlike the United States, Turkey has
a multi-party system; therefore, it is important to analyze the system accordingly.

The study began with the premise that Turkey’s political system exhibits
characteristics of a hyper-presidential system, and the comparison was made accordingly.
The examination of the constitutional arrangements in comparison with both the US,
which is the archetype, and Latin American presidential systems, where the concept of
hyper-presidentialism emerged and where Turkey’s similarities are always emphasized,
attempts to fill the gap in the literature. In addition, the examination of the opposition in
the hyper-presidential system, both parliamentary and civil dissent, also aims to fill the
gap in the literature.

First of all, because the 2017 constitutional amendments were adopted in an
environment where the country was in a state of emergency, governed by emergency
decrees, and the pressure on the opposition was extreme, which has led many to regard
the referendum as a plebiscite. The overt action by the president to change the rules of

the game and centralize power in their hands is required in a hyper-presidential system,
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which, based on Larkins’ theory, fits the system Turkey is in. In addition, one of the
important phenomena of hyper-presidentialism is to undermine the system of checks and
balances. Presidents intentionally undermine the legislature and make it under the control
or dominance of the president’s political party.

Having considerably empowered himself, the president has endeavored to keep
the legislature in his hands. In this case, the president organized the rules in order to hold
the parliamentary majority. Accordingly, an analysis of electoral legislation and the
political party system in Turkey shows how easily the parliament can align with the
president, creating a fusion of powers. Thus, in a system where the majority of the
parliament is aligned with the president, it becomes impossible for the legislature to
oversee the executive, which is indispensable in a presidential system. In this situation,
the only institution that can monitor the president is the opposition. However, this hyper-
presidential system is structured to limit the opposition’s capacity to monitor the
president. An examination of Turkey’s checks and balances mechanisms with the US and
Latin American presidential systems reveals Turkey’s similarities with Latin American
presidential systems. A more detailed examination under each heading would yield more
accurate results, but for the scope of this study, this general comparison is deemed
sufficient.

The comparison suggests that Turkey’s presidential system differs significantly
from what the ruling party describes as a unique system. It is certainly far from the US
system, but it is very similar to the presidential systems we have seen in Latin American
countries, which have long been known as the land of presidentialism. It has been widely
studied and demonstrated that these systems empower the president and deliberately
weaken checks and balances. It might be assumed that the government has taken this
Latin American system as an example. Given the prevalence of human rights violations
in these systems, their influence suggests an approach to constitution-making that leans
toward centralization of power.

It would be an oversimplification to claim that civil dissent was freely permitted
in Turkey before the recent political period. Dissent has never been generously tolerated
in any period. However, there have been various periods of this spectrum of repression.
The period of the establishment of hyper-presidentialism that this study focuses on shows
that this repression was more intense than ever. It was during this period that the pressure
environment detailed above was created to facilitate the introduction of hyper-
presidentialism. At the same time, civil dissent continued to be further suppressed as a

result of hyper-presidentialism.
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This study cannot aim to provide a formula on how to prevent the
authoritarianization of states. However, in comparative constitutional law, it is important
to examine the relationship between the executive and the legislature as well as the
relationship between the executive and the opposition while examining multi-party
presidential systems as opposed to the US system. This study aims to contribute to the
wider debate on what Turkey’s political system should be after the 2017 constitutional
amendments. I hope that doing so under the concept of hyper-presidentialism and by
comparing Turkey both with the US and Latin American presidential countries brings a

different perspective to the general discussions in academia.
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