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Fighting doping: sports and criminal
law regulatory systems compared

by Roberto Carmina'

Introduction
The “dark” side of sport is doping.

Unfortunately, it is the opposite side of
sport that is characterized by strong posi-
tive values of solidarity, fairness and toler-
ance.

Doping is difficult to fight, as it is “fluid”,
in the sense that it always finds new ex-
pressions to avoid controls. Take, for ex-
ample, blood and gene doping! In turn,
constant adjustments are required, in an
endless pursuit as what in Inuit mythology
regards Malina (the sun) and Anningan
(the moon) as being in their eternal alter-
nation in the sky.

Therefore, doping is the cause of the con-
stant modification of checks and controls,
which are the reason for the constant
changes in doping methods. However, if
doping is difficult (or, as some say, im-
possible) to eliminate, this does not mean
that you will not have to get its reduction
through the evolution of the anti-doping
system. [t may be obtained by the unifica-
tion of the precepts; the sanctioning pro-
cedures; the quantum of the penalties; the
improvement of the control procedures;
and the provision of an anti-doping system
that should be characterized by a greater
afflictive nature and a greater incisiveness
of investigation.

Fighting doping globally

In the sports system, the unification of the
precepts, the sanctioning procedures, and
the quantum of the penalties has been put
in place through the establishment of the
World Anti-Doping Agency (WADA) and
its Anti-Doping Code that, in the hierar-
chy of the provisions aimed at repressing

1 Roberto Carmina is an Italian Attorney and a
Law Lecturer and Doctoral Candidate at the
University of Palermo, Sicily, Italy.
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sports doping, is a set of rules that is supe-
rior and recognized.

These provisions have almost global ap-
plication, since they must be taken from
any sports organization official, part of
any state adhering to the UNESCO Con-
vention of 2007 (known as the “Inter-
national Convention against Doping in
Sport™), with the provision contained in
this, that countries not belonging to this
Convention cannot organize local or inter-
national official sporting events. However,
any sports organization, part of a coun-
try that is a member of this Convention,
may independently decide to integrate the
‘WADA Code to provide for a more on-
erous penalty in cases where it is put in
place. However, the World Anti-Doping
Code system, while generally uniform,
has a clear limit that can be found in the
diversity of application, which is recorded
in the various countries adhering to the
International Convention against Dop-
ing in Sport, in adopting the anti-doping
sanctions. That depends especially from
the few doping controls (and the effective-
ness of these) that are in place in most of
the member states, but also in many cases
from the adoption of minimum sanctions.

As regards the need to provide a more ef-
fective and coercive instrument to prevent
and combat doping, it should be noted that
it is pursued only by some countries, which
have introduced the concept of the criminal
offence of doping. In other countries, the
sporting sanctions are inadequate to limit
this phenomenon. The provision of a dop-
ing criminal offence, in my opinion, is log-
ical in terms of enhanced control, through
a state system which adds to the sport sys-
tem, providing a more articulate and also
a more effective prevention and repression
of the phenomenon of doping in sport.

The function of the criminal law protec-
tion is not to build scenic splendor, but to
add a “quid pluris” through coercive in-
struments that allow getting at the truth
that would otherwise be inaccessible.
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Also, one should not overlook, in the pre-
ventive sense, the deterrence that criminal
penal sanctions may have on offending
sportspersons.

Interventionism in certain European
countries

In Europe, amongst other countries, Italy,
France and Spain adhere to this view, giv-
en the inclusion of provisions in their legal
systems of the criminal offence of doping,
thus creating a direct State intervention in
preventing and combating doping and giv-
ing effect to the International Convention
against Doping in Sport, which invites the
signatory countries to adopt laws, regula-
tions or administrative practices useful
to reducing the use of doping agents and
methods in sport.

In particular, France first has issued Law
no. 412 of 1965 punishing those athletes
who use doping products during sports
competitions, foreseeing the possibility of
a prison sentence. In 1989, with Law no.
432 it was decided to decriminalize the
use of doping products but to strengthen
the administrative sanctions and to intro-
duce sanctions against suppliers. Subse-
quently, Law no. 223 of 23 March 1999
‘was issued, which provided an increase of
sanctions and specific measures to protect
the health of athletes. Finally, Law no. 405
of 5 April 2006 increased the protection of
sport and the fight against doping, with
the creation of the Agence Frangaise de
Lutte contre le Dopage. This law has been
completed by Law no. 85 of 3 July 2008,
which provides for the offence of posses-
sion of doping substances to punish traf-
ficking of doping products.

In Spain with Law no. 7 of 21 November
2006 on the Protection of Health and the
Fight against Doping in Sport, art. 361bis
was introduced into the Spanish Criminal
Code, so criminalizing doping and also
providing for the application of the prison
sentence. This law does not punish the
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consumer of doping products, who indi-
vidually endangers his/her health, so it is
a crime that requires the necessary coop-
eration of the sportsperson with someone
‘who is not necessarily a doctor.

As regards the Italian situation, it should
be mentioned that already in 1942 with
Law no. 426, which established the Na-
tional Olympic Committee, it was af-
firmed that the use of a chemical sub-
stance to enhance athletic performance of
athletes is in opposition to the principle
of fair play. Subsequently, Law no. 1055
of 1950 attributed the doping controls to
the Federation of Italian Sports Doctors,
subjecting it to the control and guidance
of the High Commissioner for Hygiene
and Public Health. In 1971, Law no. 1099
attributed the competence to carry out the
doping controls to the regions, consider-
ing the use or administration of substances
potentially harmful to health in order to
modify the natural energies as contraven-
tions punishable by a fine. Later, Law no.
689 of 1991 determined the decriminali-
zation of the offence in question and its
replacement with an administrative of-
fence. As consequence of this law, the use
of doping products extended considerably
and acquired increasing importance. To
solve this problem, Italian judges adopted
a position to give direct criminal relevance
to conduct linked to doping. In fact, the
judges considered conduct linked to dop-
ing as falling within the criminal offence
of fraud in sports competitions. However,
it excluded the applicability of the crime
of fraud in sports competitions to the hy-
pothesis of independent drug taking. In
this context of the laws came the need felt
by the legislator to provide an organic law
of doping. Therefore, in 2000 Law no. 376
‘was issued, which reintroduced the crimi-
nal offence of doping, providing, amongst
other things, the punishment of the illicit
trade of doping substances and the ap-
plication of sanctions, applying in such
cases a prison sentence. This prohibition
makes the Italian system the most severe
in Europe against doping, because, unlike
the rules laid down in the other countries,
which we mentioned, imprisonment ap-
plies also to the simple intake of doping
substances, whilst in the other countries,
in such cases only a disqualification and
a fine applies against those who use them.

Germany soon will adapt its law to these
countries, since the German government
has presented a bill that would make dop-
ing in sport a criminal offence, punishable
by up to three years’ imprisonment, which
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will become law, at the earliest, in the
Spring of 2015.

Doping in amateur sports

A gap in the worthy provision of the crim-
inal offence of doping in the legal systems
of the countries examined above is the ex-
clusion of its applicability to the millions
of amateur sportspersons, who practice
a sport that has no official recognition in
the sports system. In fact, in my view, as
sports law is an open system, which does
not coincide exclusively with that system
institutionalized and headed by the I0C
and the various National Olympic Com-
mittees, but also including those expres-
sive of the principle of private autonomy,
the non-punishment of the criminal of-
fence of doping would legitimise the use
of these substances in the sports field “/ato
sensu”, as such conduct would constitute
neither a crime nor a sporting fraud.

Moreover, in my opinion, we cannot jus-
tify the non-punishment of doping in ama-
teur sport by referring to the principle of
self-determination, given that the protec-
tion of life and personal integrity are not
freely available to amateur sportspersons
and we are facing acts that can have an im-
pact on the life or that may cause a perma-
nent reduction of the physical wellbeing
of such persons. Fair play, by its nature,
is a matter of public interest and as such,
outside the realm of the private sector.

Non-interventionism in other
European countries

To complete the picture of the position of
European countries on the issue of doping,
it is necessary to refer to those countries
that have been less interventionist. For ex-
ample, Great Britain and The Netherlands,
‘which, whilst considering doping in sport
as a very serious problem for the com-
munity, consider it to be a matter for the
exclusive competence of sports organisa-
tions and sports federations, providing for
the criminal punishment of doping only
within the general rules of the criminal
code or rules on drugs.

Therefore, in these countries, criminal in-
vestigations may concern doping in sport
only if it is actually a criminal offence, as
in the case of those doping substances that
are included in the list of drugs established
by the laws designed to combat drug sup-
ply, possession and taking.
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On closer inspection, these countries un-
derestimate the disturbing proliferation of
doping in sport; the link between traffick-
ing of doping and crime; and the significant
harm to public health that it engenders. In
fact, the sports system in its fight against
doping has the inherent limitation of not
having appropriate survey instruments
and also sporting sanctions provided for
by the WADA Code, which do not have
the cogency and effectiveness of deter-
rence provided by penal sanctions. To this
we must add that often the penalties are
not enforced because of the limited con-
trols that are made in many countries and
the frequent lack of recognition of doping
controls of a national sports organisation
of an athlete who is not affiliated to it.

Therefore, the sports system itself is not
adequate to suppress doping, whilst it is
essential to integrate the criminal law on
the subject. In fact, the anti-doping sports
rules have the obvious advantage of rely-
ing on a principle of attribution of liabil-
ity that never leaves an event of doping,
detrimental to the sport, without a center
of imputation (think of the presumption
of a sports offence in the case of a refusal
to submit to doping control), whilst the
criminal systems sanction only specific
conduct of clear expression. In addition,
the criminal systems developed are based
on the principle “nullum crimen, nulla
poena sine culpa” for which the punish-
ment is based on the verification of intent
or fault on the part of the offender; whilst
the sports system operates on a standard
of strict liability and the existence of the
offence of doping does not require the
subjective element, as this is relevant
only when determining the length of the
sentence, except in exceptional circum-
stances.

Furthermore, in the WADA Code, there
is no presumption of innocence; in fact,
there is a presumption of fault, as an ath-
lete is responsible for any substance that
enters his/her body (WADA Code, art.
2.1.1). Such liability that is applicable in
the sports system, involving, undoubtedly,
a weakening of the rights of the accused,
is based on the criterion that the exercise
of an activity that generates income, has
to be accompanied by a responsibility.
Therefore, the strict liability is justified
in a disciplinary context, in our opinion,
as a form of protection of rights, creat-
ing a hypothesis of “solidarization costs”
which finds its rationale in a relevant legal
qualification held by the subject that it is
burdened by this rule. In other words, the
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strict liability in sports is part of an exten-
sion of accusation in which the inherence
is more nuanced but present.

Conclusion

In the light of the previous considerations,
1 would conclude that the anti-doping
sports system integrates harmoniously
with the criminal legislation, filling the
voids (think of the sports offence of re-
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fusal to submit to doping control) with a
civil model (unless the World Anti-Dop-
ing Code provides otherwise).

In fact, in my opinion, the two legal sys-
tems are complementary and necessary,
because the criminal law has a greater pre-
ventative efficacy, through the deterrence
of a criminal sanction; and inspective,
through greater powers of investigation;
and, in some countries, a wider applica-
tion, as not limited to sports; whilst the
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sports doping system provides a simpli-
fied and rapid sanctionability.

Therefore, following this vision, there is
a duplication of the discipline of doping,
differentiated for its particular purposes
and consequences, as though it were a
body with two souls, which are compat-
ible and complementary, and thus giving
meaning to the condemnation of doping
made by the international community.
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